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I. INTRODUCTION  

On 29 January 2016, Consumer Watchdog, Citizens Oversight, Inc., 

and Paul E. Hunt petitioned the California Public Utilities Commission 

(CPUC) requesting, under Art I, Sec 3(a) of the California Constitution, that 

the CPUC institute an investigation under CPUC Rule 5.1 (Order Instituting 

Investigation, or “OII”) regarding the causes and parties responsible for the 

gas leak at the Aliso Canyon Underground Storage Field (ACSF) located at 

12801 Tampa Avenue in Los Angeles County.  

Almost one month later, on 26 February 2016, CPUC Chief 

Administrative Law Judge Karen V. Clopton responded to the petition 

requesting an OII as follows:  

The ‘Petition of Consumer Watchdog, Citizens Oversight, Inc., 
and Paul E. Hunt for an Investigation into Aliso Canyon 
Underground Storage Facility,’ submitted to the Docket Office 
on January 29, 2016, cannot be accepted for filing. Pursuant to 
Rule 5.1 of the Commission's Rules of Practice and Procedure 
(Rules), ‘The Commission may at any time institute 
investigations on its own motion .... ‘The Rules do not 
otherwise provide any authority or procedures to file a petition 
for an investigation. However, if you believe there is a 
violation of law or any order or rule of the Commission, you 
may wish to consider filing a complaint, pursuant to Article 4 
of the Rules. 
 
The CPUC’s refusal to file – even consider – the Petition was 

improper.  
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First, the CPUC has previously allowed petitions requesting orders of 

investigation to be filed. For example, the filing of a petition for an order 

instituting investigation was permitted in Petition of CMA for an order of 

investigation 1979 Cal. PUC LEXIS 542; 1 CPUC2d 474 (May 22, 1979) 

Decision No. 90358, Case No. 10740.  The petition was denied, but the 

CPUC allowed it to be filed.  

 Defendants in another case were permitted to request an order of 

investigation into the rates, terms, and conditions. 1976 Cal. PUC LEXIS 

1107, *21-22, 79 CPUC 404. [October 10, 1972. General (General Telephone 

Company of California) filed  a "Petition to Issue Order Instituting 

Investigation."] 

The CPUC has also accepted requests of the legislature to issue 

orders of investigation. Pursuant to the request of the Legislature, the 

Commission instituted Case No. 9804, an order of investigation into 

electric rate structures. 1976 Cal. PUC LEXIS 931, *2, 80 CPUC 723; see 

also 1977 Cal. PUC LEXIS 809, *2, 82 CPUC 472.  

  Apart from the CPUC’s previous practice of accepting requests for 

OIIs, Petitioners have a constitutional right to petition the CPUC, an arm of 

government, to redress their grievances arising out of the Aliso gas 

catastrophe. The right to petition California governmental authorities for 
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redress of grievances is guaranteed by Article I, Section III of the California 

Constitution and embodied in the First Amendment to the United States 

Constitution. City of Long Beach v. Bozek: An Absolute Right to Sue the 

Government?, 71 Calif. L. Rev. 1258, 1262  The “California Constitution 

declares that "people have the right to . . . petition government for redress 

of grievances. Robins v. Pruneyard Shopping Center, (1979) 23 Cal. 3d 

899, 907; See, The Vestigial Constitution: The History and Significance of 

the Right to Petition, 66 Ford L. Rev. 2153 (1998).  

In California Motor Transport Co. v. Trucking Unlimited, 404 U.S. 508 

(1972), the Supreme Court stated that the right to petition encompass "the 

approach of citizens or groups of them to administrative agencies (which are 

both creatures of the legislature, and arms of the executive)….” 

 Petitioners therefore are permitted to ask the CPUC to exercise its 

authority to issue an order instituting investigation.  The CPUC is free to 

deny the request, but it was error and a violation of Article I, Section 3 of 

the California Constitution for ALJ Clopton to refuse to allow the petition to 

be filed with the CPUC.  Accordingly, we submit this amended petition and 

hereby request the CPUC exercise its authority under Rule 5 and issue the 

subject order instituting investigation.  

/ / / 
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II. BACKGROUND 

A. “Dismal Safety Record” 

As stated in the original petition, Southern California Gas Company 

(SCG), the public utility regulated by the CPUC that owns and maintains 

ACSF and is responsible for its wells, jeopardized the public health and 

safety by operations causing a massive gas leak it was unable to stop for 

months. The Aliso facility remains, with the threat ongoing. The 

investigation should consider: the causes of the leak; SCG’s response; the 

safety of the other wells at ACSF; the future of ACSF; and the resulting 

effects on just and reasonable rates.  

It is the public that has been, and ultimately will be, asked to pay for 

SCG’s failed operation, just as the public was ordered to do for Southern 

California Edison’s failed San Onofre nuclear plant. The public must be 

able to participate in an investigatory proceeding by the CPUC at this time 

in order to restore public confidence in the CPUC at a moment when its 

integrity is at an all-time low.  

On 9 September 2010, a 30-inch diameter natural gas transmission 

pipeline owned and operated by Pacific Gas & Electric Company (PG&E) 

ruptured and caught fire in the City of San Bruno, California.  In response, 

the CPUC on 24 February 2011 issued Rulemaking (R.) 11-02-019, “a 
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forward-looking effort to establish a new model of natural gas pipeline 

safety regulation applicable to all California pipelines.”   

The September 2010 explosion in San Bruno caused eight deaths and 

the destruction and damage to more than 35 homes. The San Bruno 

explosion was part of a pattern of safety lapses of CPUC-regulated utilities.    

In October 2007, San Diego Gas & Electric Company’s (SDG&E) 

electric transmission equipment in San Diego caused fires that took two 

lives and destroyed or damaged hundreds of homes in San Diego causing 

damage claims in the amount of $4 billion. 

In January 2012, Southern California Edison’s (SCE) nuclear 

generators failed, causing the San Onofre nuclear power plant to close 

permanently, resulting in an increase of carbon-based replacement power 

equivalent to putting an additional 1.8 million cars on California roads; as a 

result of this closure, the CPUC required ratepayers to pay an additional 

$3.3 billion.   

In the aftermath of this dismal record, CPUC President Michael 

Picker on 14 January 2015 admitted that the CPUC’s “safety oversight was 

severely lacking.” 

/ / / 

/ / / 
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B. Aliso Expansion Project  

In its November 2013 Decision 13-11-023, the CPUC granted $200.9 

million of utility customer funds to SCG to replace obsolete gas turbine 

compressors in order to expand ACSF’s natural gas injection capacity at the 

Facility. According to the CPUC decision, SGC provides natural gas to 

approximately six million customers. This service includes operation of four 

underground natural gas storage facilities to help meet peak hourly, daily, 

and seasonal demands for all its customers. ACSF is SCG’s largest 

underground natural gas storage field and one of the largest in the United 

States.  The CPUC found the Aliso field contains 84 billion cubic feet (Bcf) 

of working storage inventory, 1.875 billion cubic feet per day (Bcfd) of 

withdrawal capacity, and a current end-of-cycle injection capacity1  of 300 

million cubic feet per day (MMcfd).  

                                              
1 Injection capacity (or rate) is the complement of the deliverability or withdrawal 
rate: it is the amount of natural gas that can be injected  into a storage facility on a 
daily basis. 
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Approximately 45% of SCG’s total firm injection capacity is located 

at the Aliso Field. The three obsolete gas turbine-driven centrifugal 

compressors provided a majority of Aliso Field’s injection capacity, 

according to the CPUC decision.  

Under the CPUC-approved plan, ACSF’s natural gas injection capacity will 

increase from approximately 300 MMcfd (million cubic feet per date) to 

approximately 450 MMcfd. The new construction at Aliso includes:  

 A Central Compressor Station with three new electric-driven, 
variable-speed compressors and pipelines to connect the station to existing 
facilities;  
 
 A 12-kilovolt (kV) Plant Power Line to supply the Central  
  Compressor Station with power; 
  
 Office and crew-shift buildings; and  
 
 A guardhouse on a widened segment of the existing entry road into 
  the storage field.  

The expansion project was under construction when the leak was disclosed 

in October 2015.  
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C. Aliso Gas Leak 

Despite the CPUC’s representations to the public that safety at the 

CPUC was a high priority, the initial response to the report of the Aliso gas 

leak suggests the CPUC staff’s actions did not comport with the agency’s 

professed concerns for safety. After a resident reported the gas leak at 

ACSF, the CPUC investigator closed the case on October 27, 2015:   
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SCG represents that on 23 October 2015, SCG crews discovered a 

leak at one of its natural gas storage wells (identified as “Standard Sesnon 

25" and referred to as “SS 25”) at its Aliso Canyon storage field.  SCG has 

released a document showing inspections revealed no leaks at its SS 25 well 

since 2011: 
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Subsequently, hundreds of residents have reported health problems, 

including full-body rashes, headaches, vomiting and nosebleeds. Many of 

those living in and around ACSF have been forced to move to temporary 

housing as a result of the leak.  The leak has caused schools to close and 

businesses to shut down.  Estimates of $2 billion in damages and costs have 

been widely reported.   

After multiple attempts to plug the leak, a significant concern is 

trying to avoid a blowout. A blowout, according to state officials, would 

increase the amount of leaked gas, causing greater environmental damage.  

If a blowout occurs, highly flammable gas would vent directly up through 

the well, rather than dissipating.  SCG’s attempts to stop the leak by 

pumping slurry into the well may have made the site and wellhead more 

unstable. Moreover, there are reports that SCG could have eliminated the 

leaks and further danger to the community by completely drawing down the 

reserves, but SCG has refused to do so for financial reasons. 

Petitioners, on behalf of utility customers, will likely be asked to pay 

for some, if not all, of the costs of the Aliso gas leak. Given the prolonged 

and continuing duration of the Aliso natural gas leak, the Governor of the 
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State of California proclaimed a State of Emergency to exist in Los Angeles 

County on January 6, 2016.  However, the CPUC has initiated only an 

informal staff-run investigation of this natural gas leak. An “independent,” 

third-party analysis of the cause of the leak has also been undertaken at the 

direction of CPUC staff, but its reports are to be provided to the CPUC and 

not released to the public until after the investigation is deemed complete by 

the CPUC at an arbitrary date.  The CPUC has yet to initiate a formal 

investigation into the crisis at ACSF in the Porter Ranch community. 

III. PETITIONERS  

Petitioner Paul E. Hunt is an individual residing in the Porter Ranch 

Community within one mile of the ACSF and leak, and within the SCG 

utility ratepayer area.  As a direct result of the ACSF leak and facility 

failure, he has had to leave his residence and relocate for safety reasons. 

Petitioner Consumer Watchdog is a California non-profit education 

and advocacy organization with offices at 2701 Ocean Park Blvd., Suite 

112, Santa Monica, CA 90405.  It is dedicated to providing an effective 

voice for consumers on a wide variety of issues, from energy and the 

environment to privacy, insurance and health care. It has a history of 

bringing actions to challenge serial environmental polluters and the 

improper disposal of toxic and radioactive waste, seeking the levy of 
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maximum fines for violation of California environmental and consumer 

protection laws; and strenuous advocacy on behalf of the citizens of 

California whose health and safety is at stake. Consumer Watchdog and its 

approximately 300,000 supporters in California believe that community 

health should not come at the expense of corporate wealth. Moreover, 

Consumer Watchdog has a demonstrated commitment to protecting the right 

of the public to participate in legal actions and policy-making, a principle of 

democracy that is enshrined in the California Constitution and numerous 

statutes governing the conduct of government and private entities.  

Petitioner Citizens Oversight, Inc. is a non-profit corporation with 

primary offices in California. It represents the interests of consumers in 

administrative and judicial proceedings concerning public utilities matters, 

and has intervened at the Public Utilities Commission and Nuclear 

Regulatory Commission regarding the San Onofre Nuclear Plant closure and 

subsequent waste storage and decommissioning plans. 

IV. COMMISSION JURISDICTION   

SCG is a public utility company under the CPUC’s jurisdiction. The 

CPUC regulates its rates, operations, practices, programs, and services, plus 

the reliability, safety, and adequacy of facilities, pursuant to Pub. Util. Code 

§§ 451, 454, 701, and other statutes.  The CPUC executes these 
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responsibilities in a range of different proceedings, including applications, 

investigations, rulemakings, and other forums as appropriate. 

Under Cal. Pub. Util. § 451, the CPUC is responsible for ensuring 

safe and reliable service at just and reasonable rates:  

All charges demanded or received by any public utility…shall 
be just and reasonable. Every public utility shall furnish and 
maintain such adequate, efficient, just, and reasonable service, 
instrumentalities, equipment, and facilities…as are necessary to 
promote the safety, health, comfort, and convenience of its 
patrons, employees, and the public. 
 

 
V. A FORMAL, PUBLIC INVESTIGATORY  

PROCEEDING IS NECESSARY  
 

Gas has been leaking at ACSF since October 2015.  As noted above, 

the CPUC staff has undertaken only an informal inquiry into the causes of 

the Aliso gas leak.  The Division of Oil, Gas and Geothermal Resources 

(hereafter “DOGGR”), which is overseeing SCG’s efforts to stop the leak, 

issued emergency orders in November and December 2015 directing SCG to 

(1) halt gas injections into the storage facility; (2) immediately work on 

alternatives to stop the leak; and (3) provide testing results, data, daily 

briefings and a written plan and schedule for sealing the well. DOGG 

established a panel of experts to provide independent monitoring and 

technical expertise, and review the SCG data and information reported to 

DOGGR.   
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However, the CPUC has failed to comply with California laws and 

the CPUC’s own regulations, which require the CPUC to exercise its 

authority through formal procedures. These statutory safeguards ensure that 

the public – particularly the residents who face an imminent threat to their 

health and safety – are fully apprised of the situation and are able to exercise 

their due process rights to protect their families and their property.  

Instead, the CPUC has made clear it intends to proceed privately, 

outside the public’s view. The CPUC, when describing its scope of CPUC 

investigation into the well failure at Aliso Canyon, assured SCG it will only 

“release its official investigation report upon completion of all aspects of the 

investigation.”  The CPUC further made known it “will not release tentative 

findings of its investigation.”  This course of conduct flouts the CPUC’s 

regulatory scheme and mission,  described by the CPUC itself as requiring 

the agency to serve “the public interest by protecting consumers and 

ensuring the provision of safe, reliable utility service and infrastructure at 

reasonable rates, with a commitment to environmental enhancement and a 

healthy California economy.” Accordingly, the public has a right to oversee 

and participate in the agency’s actions.  

The CPUC’s recent track record of responding to massive utility 

failures is poor.  In the proceedings relating to the San Bruno gas explosion 
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that killed eight people and destroyed a part of a community, the CPUC was 

found to engage in secret ex parte communications with PG&E officials to 

arrange the appointment of an administrative law judge preferred by the 

utility. In the investigation into Southern California Edison’s San Onofre 

nuclear plant  radiation leak and generator failure  which required it to shut 

down, then-CPUC President Peevey and Director of Energy, Edward 

Randolph, met secretly in Warsaw, Poland with an Edison executive and 

formulated deal points that resulted in a “settlement” burdening ratepayers 

with $3.3 billion in costs for the failed plant.  

Until a criminal investigation uncovered, via a Court-issued search 

warrant, evidence in Peevey’s home, the public was unaware of the deal 

written by his and SCE’s own hand.  Only after the 2015 publication of the 

Warsaw settlement notes did SCE admit the secret meeting that had 

occurred two years prior; Peevey resigned immediately thereafter.  

The massive gas leak at SCG’s facility has impacted the residents 

living in and around the facility. It holds the dubious distinction of being 

California’s single largest source of planet-warming pollution. The costs of 

SCG’s gas leak are mounting, with estimates of $2 billion in damages and 

costs widely reported.  
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The CPUC professes to the public it is “committed to transparency in 

its work to serve the people of California.” Anything short of issuing an 

Order Instituting Investigation in which the public can participate during – 

not after – the investigation would make that stated commitment a mere 

fallacy. The public has a right to participate.  

VI. ACTION REQUESTED 

For the reasons stated above, utility customers request the following:  

1. The CPUC issue an Order Instituting an 
Investigation (OII) relating to (a) the causes of, and persons 
responsible for, the ACSF gas leak; (b) the actions required 
to safely terminate the threat to the public health and 
safety; and (c) measures needed to assure full compensation 
to members and businesses in the Porter Ranch community 
for losses they have incurred as a result of the ACSF gas 
leak. 
 
2. An emergency public meeting of the CPUC 
Commissioners in Los Angeles within 10 days of this 
Petition, in order to consider whether to issue the OII and 
to report on ACSF to Los Angeles officials and the public;  
 
3. Setting a date for a Prehearing Conference in order 
to place the OII on a fast track for resolution, without 
unnecessary “phasing”; and 
 
4. The immediate release of all documents and 
communications to date between SCG (including its 
executives, staff and vendors), and the CPUC (including 
Commissioners, and staff) regarding the ACSF gas leak.  
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VII. CONCLUSION 

The CPUC should issue the requested Order Instituting Investigation 

to provide utility customers and their advocates an opportunity to participate 

in the investigation into the causes of the Aliso leak.    

VIII. SERVICE LIST 

Petitioners respectfully request that the Commission list the 

Petitioners’ representatives in this matter as follows:  

Michael J. Aguirre , Esq. 
maguirre@amslawyers.com 
Maria C. Severson, Esq.  
mseverson@amslawyers.com 
Aguirre & Severson LLP  
501 West Broadway, Suite 1050  
San Diego, CA 92101  
Phone: 619.876.5364  
Fax: 619.876.5368   
 
Harvey Rosenfield, Esq. 
harvey@consumerwatchdog.org 
Jerry Flanagan, Esq. 
herry@consumerwatchdog.org 
Consumer Watchdog 
2701 Ocean Park Blvd., Suite 112  
Santa Monica, California 90405 
Phone: (310) 392-0522 
Fax: (310) 392-8874 

 
 
/ / / 
 
/ / / 
 
/ / / 
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Petitioners respectfully requests the Commission add Maria Byrnes to 

the service list for informational purposes only: 

Maria Byrnes  
Aguirre & Severson LLP  
501 West Broadway, Suite 1050  
San Diego, CA 92101  
Phone: 619.876.5364  
Fax: 619.876.5368  
mbyrnes@amslawyers.com 

 
Respectfully Submitted,  
 

Dated:  March 4, 2016    By: /s/ Maria C. Severson   
Maria C. Severson, Esq.  
mseverson@amslawyers.com  
Michael J. Aguirre, Esq.  
maguirre@amslawyers.com  
AGUIRRE & SEVERSON, LLP  
501 West Broadway, Suite 1050  
San Diego, CA 92101  
Telephone: (619) 876-5364  
Facsimile:  (619) 876-5368 
Attorneys for Petitioners 
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Malfeasance at CPUC Threatens 
Security of the People of California 

 

 

 

 

 

 
 
 
 
 
 
 

 

 
 

 
 

 

 

 

2010 San Bruno Fire Caused by PG&E 
Gas Lines  

San Onofre: Disaster Waiting to 
Happen 

 

2011 Fukushima nuclear plant  
 

2007 San Diego Fire  
Caused by SDG&E Equipment 
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INTRODUCTION 

This report is written with the hope of inducing the people of California to 

action.  Malfeasance has spread into the bone marrow of California government.  

The malfeasance of California’s government is illustrated by the corruption at the 

California Public Utilities Commission (CPUC), which operates under the 

Governor of the State of California.  

  

 

The CPUC has 1,000 staff positions and a budget of $1,332,214,000. Under 

Public Util. Code § 431, the CPUC annually determines a fee to be paid by “every 

electrical, gas, telephone, telegraph, water, sewer system, and heat corporation and 

every other public utility providing service directly to customers or subscribers and 

subject to the jurisdiction of the Commission to produce a total amount equal to 

that amount established in the authorized CPUC budget for the same year, 

3 
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including adjustments for increases in employee compensation and an appropriate 

reserve to regulate public utilities.1   The rate structure is explained: 

 
 

In addition, the CPUC has set up seventy energy programs and several 

nonprofits, discussed infra. 

 

1  Less the amount to be paid from special accounts or funds pursuant to Section 
402, reimbursements, federal funds, and any other revenues, and the amount of 
unencumbered funds from the preceding year. 

 

4 
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CHANGING OF THE CPUC GUARD 

Michael Peevey, President of the CPUC, was forced to step down in the face 

of a judge-fixing scandal.  Another CPUC Commissioner has been exposed by his 

own emails to have been compromised by the utilities he is charged with 

regulating.  As with Peevey, Michael Picker was a principal in a lobby firm known 

as Lincoln Crow Strategic Communications from 2001-2009.  Governor Brown 

appointed Picker to the CPUC in January 2014. Picker voted with Peevey on 

matters before the CPUC approving the collusive San Onofre settlement.    

  

The corruption and malfeasance identified in this report is integral to the 

ways and means the CPUC has come to operate. The departure of Peevey does not 

cleanse the bad practices; it may, in fact, create the false impression and diminish 

the energy behind CPUC reform. Californians spend more than $47 billion 

annually for services from industries regulated by the PUC2 ($13,000,000,000 

from the investor-owned electricity utilities).  The people of California’s safety 

must be maintained and the CPUC must ensure the utilities use customers’ funds 

for their intended purposes. The CPUC must begin again to honor its purpose of 

protecting the people of California from unreasonable rates.  Cal Pub. Util Code § 

451.  

2 8660 Public Utilities Commission 2014 budget at GG2. 

Outgoing CPUC Pres. 
Michael Peevey 

Incoming CPUC Pres. 
Michael Picker 

5 
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STORM WARNINGS SHOW THE 

CPUC CANNOT BE TRUSTED  
TO PROTECT THE PEOPLE OF CALIFORNIA 

The safety concerns are heightened in the case of San Onofre where tons of 

nuclear waste will be stored indefinitely.3 High-level wastes are hazardous to 

humans and other life forms because of their high radiation levels that are capable 

of producing fatal doses during short periods of direct exposure.4  High level 

radioactive (or nuclear) waste results from the fuel used by reactors to produce 

electricity.5 Separated High-level waste and spent fuel rods from nuclear power 

plants must be handled and stored with great care since they contain the highly-

radioactive fission products, plus uranium and plutonium.6 Nuclear fuel rods are 

ceramic pellets of uranium oxide (UO2), about the size of a finger joint, stacked 

and sealed inside a long metal tube (cladding) about as big around as a Sharpie 

pen. The space between the pellets and cladding is filled with helium.7 

ACTION MUST BE TAKEN 

The failure of the CPUC to protect ratepayers in the San Diego fire, San 

Bruno explosion, and San Onofre radiation leak and plant closure are “storm 

warnings” that the CPUC cannot be counted on to protect the people of California.  

The people of Okuma, Fukushima, Japan paid dearly for the failures of Japanese 

3 http://www.kpbs.org/news/2014/may/12/del-mar-councilman-testifies-senate-
hearing-decomm/ 
4  http://www.nrc.gov/reading-rm/doc-collections/fact-sheets/radwaste.html 
5  http://www.nrc.gov/reading-rm/doc-collections/fact-sheets/radwaste.html 
6  http://www.nrc.gov/reading-rm/doc-collections/fact-sheets/radwaste.html 
7  “Spent fuel” refers to fuel used in a commercial nuclear reactor that has been 
removed because it can no longer economically sustain a nuclear reaction. Burnup 
refers to the uranium consumed in the nuclear reaction. It is expressed in gigawatt-
days per metric ton of uranium (GWd/MTU)—a measure of how long a fuel rod is 
in the core and the power level it reaches. “High burnup fuel” is in the reactor core 
for longer than “low burnup fuel.” 
 

6 
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regulators when the Tōhoku earthquake and tsunami struck their city, knocked out 

the Fukushima Daiichi nuclear power plant operated by Tokyo Electric Power 

Company (TEPCO):  

 

 
 

 

 

 

 

 

 

 

 

Following the earthquake, a 15-metre tsunami disabled the power supply and 

cooling of three Fukushima Daiichi reactors, causing the nuclear accident on 11 

March 2011. All three cores at the nuclear station largely melted in the first three 

days.  A Japanese commission faulted the government, regulators, and TEPCO for 

not anticipating and preventing the crisis at the Fukushima Daiichi Nuclear Power 

Plant.8 The destruction of the Fukushima plant resulted in massive radioactive 

contamination of the Japanese mainland.  

In November 2011, the Japanese Science Ministry reported that long-lived 

radioactive cesium had contaminated 11,580 square miles (30,000 sq km) of the 

land surface of Japan. Some 4,500 square miles – an area almost the size of 

8 http://www.districtenergy.org/blog/2012/07/08/commission-concludes-
fukushima-accident-was-manmade/ 
 

7 
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Connecticut – was found to have radiation levels that exceeded Japan’s allowable 

exposure rate.9 All of the land within 12 miles (20 km) of the destroyed nuclear 

power plant, encompassing an area of about 230 square miles (600 sq km), and an 

additional 80 square miles (200 sq km) located northwest of the plant, were 

declared too radioactive for human habitation. All persons living in these areas 

were evacuated and the regions declared permanent “exclusion” zones. 10 
 

 
 
 
 
 
 
 
 
 
 
 
 

 The people of California cannot ignore the “storm warnings” showing the 

CPUC has failed its duty to protect ratepayers from unreasonable rates.  CPUC 

imposed rates on ratepayers, but then failed those funds were used to fix pipes, 

clear brush, obtain reliable steam generators instead of one that have not been used 

for their intended purposes.   
  

9 The exposure rate was 1 mSV (millisievert) per year About a month after the 
disaster, on 19 April 2011, Japan chose to drastically increase its official “safe” 
radiation exposure levels from 1 mSv to 20 mSv per year – 20 times higher than 
the US exposure limit.  This allowed the Japanese government to downplay the 
dangers of the fallout and avoid evacuation of many badly contaminated areas. 
10 http://www.psr.org/environment-and-health/environmental-health-policy-
institute/responses/costs-and-consequences-of-fukushima.html 

Fukushima Before Disaster Fukushima After Disaster 

8 
 

                                                 

ACA 11 - 00419



RATEPAYERS CHARGED UNREASONABLE RATES 

Customers of utilities the CPUC “regulates” pay amongst the highest rates in 

the nation and more than their fellow citizens who buy their electricity from 

publicly owned utilities:   

 

 

 

 

 

 
 

 

 

 

 

 

Rates have consistently gone up while electricity consumption has remained 

constant.  Between 2009 and 2013, rates for investor-owned utility customers went 

up 19.16% between 2009 and 2013. In 2013, the investor-owned utilities charged 

ratepayers the greater part of $13,000,000,000; this was up from $10,373,000 

(19.16%).  
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 Even as rates utility rates increased by almost 20% for utilities, the 

consumption of electricity in California remained constant:  

 

 
  

This report examines the CPUC’s decision to make ratepayers pay for the 

San Onfore nuclear power plant after it was permanently knocked out of service by 

Edison executives’ decision to obtain and deploy defective steam generators.  The 

generators failed after less than 1 year of joint-use.  The CPUC authorized Edison 

to charge customers the greater part of $5,000,000,000 over the decade for a plant 

that has not—and will not—produce any more electricity. Worse, the CPUC is 

supporting Edison’s current plan to leave 1,631 tons—3.6 million pounds—of life-

threatening nuclear waste stored on the ocean shore in North County San Diego. 

This will make San Diego one of the nation’s largest nuclear waste dumps.  
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The table below illustrates the magnitude of the waste: 

 

 Southern California Edison (Edison) was paid money for defective San 

Onofre steam generators. Later reports will examine the CPUC’s conduct in the 

San Bruno explosion caused by PG&E gas lines. PG&E was paid ratepayer money 

to fix them, but failed to do so. This is no different than the ratepayer money 

awarded to SDG&E, despite the SDG&E equipment-caused 2007 San Diego fire.   

In each case, the CPUC granted rate increases—to buy new steam generators, to 

fix worn gas pipes, and to clear fire risk brush, but in each case the utilities failed 

to properly use ratepayer funds for their intended purpose. In each case, the CPUC 

blocked its own investigations into utility executive wrongdoing.   

 

CPUC MALFEASANCE AT SAN ONOFRE 

One clear and unequivocal lesson arises from each of these disasters: the 

CPUC currently constituted cannot be trusted with the safety or security of the 

people of California.  
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In January 2004, a state-set mechanism expired that had allowed 

Edison to recover about 4 cents per kilowatt hour to pay San Onofre 

operating costs, including the plant's fuel and fuel financing costs, and 

incremental capital expenditures. Any money left over was passed on to 

shareholders. (Nucleonics Week 21 November 2004)   In 2004, Edison 

embarked upon a scheme to obtain ratepayer funds though the CPUC to pay 

up front for new and more potent steam generators at its San Onofre Nuclear 

station before they were shown to be “used and useful.”11 Under CPUC 

President Michael Peevey, the CPUC approved the new steam generator 

project in December 2005.  

Peevey, a former Edison executive, had an extensive and long-term 

involvement in San Onofre.  It was Peevey who defended Edison when a CPUC 

staff report recommended Edison “be barred from charging their customers for 

$723 million of the cost of units 2 and 3 at the San Onofre nuclear power plant.” In 

11  In any decision establishing rates for an electrical or gas corporation reflecting 
the reasonable and prudent costs of the new construction of any addition to or 
extension of the corporation’s plant, when the commission has found and 
determined that the addition or extension is used and useful, the commission shall 
consider a method for the recovery of these costs which would be constant in real 
economic terms over the useful life of the facilities, so that ratepayers in a given 
year will not pay for the benefits received in other years.  Cal. Pub. Util. Code § 
454.8; 8 Energy L. J. 303 (1987) 
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1970, Edison “estimated that the two units would cost $437 million and be placed 

in operation in 1975 and 1976. Unit 2 began operation in 1983, and Unit 3 in 1984, 

at a combined cost of $4.5 billion (10 times the original estimate), according to a 8 

May 1985 Wall Street Journal report.  Peevey, then a Senior Vice President at E 

Edison, defended the San Onofre overcharges:  

We knew there was going to be some disallowance but were shocked 
at the magnitude," said Michael Peevey, senior vice president of 
Southern Californian Edison. "We believe it is totally unjustified." 

On 7 June 2006, Edison notified the Nuclear Regulatory Commission 

(NRC) of its intent and timeline to replace Unit 2 and Unit 3 steam 

generators under 10 CFR 50.59. (NRC Office of Inspector General Report 

San Onofre p. 7) The new steam generators were supposed to extend San 

Onofre for another 13 years (2009-2022).  EDISON set a 21.4% plugging 

level as the technical end-of-life of the original steam generators (OSGs). 

The San Onofre worst-case forecast indicated that the 21.4% plugging level 

could be reached as early as 2012. (20 March 2012 Atomic Power Review, 

p. 1) The NRC license for San Onofre expires in 2022. 
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The Edison briefing document given to the NRC indicated there would be no 

associated “power uprate.” (NRC Office of Inspector General Report San Onofre, 

p. 7)  But the new steam generators (with new turbines) was a power uprate—they 

produced 48 more megawatts of power —enough to support about 31,000 average-

sized homes.12 The new generators differed in design from the original steam 

generators: each had 9,727 tubes, which 377 more tubes than the originals, 

depicted here: 

 

 

 

 

 

 

 

 

       

 

 

 

 

 

   

 

12  To increase the power output of a reactor, typically more highly-enriched 
uranium fuel and/or more fresh fuel is used. This enables the reactor to produce 
more thermal energy and therefore more steam, driving a turbine generator to 
produce electricity.  
 

14 
 

                                                 

ACA 11 - 00425



 

 
 

At 65 feet long, 23 feet wide and 621 tons in weight, the new steam 

generators were twice as big as those in most nuclear plants: 

 

 

 

 

 

 

 

 

To evade a safety review of Edison’s experimental design with an unprecedented tube 
increase, it eliminated the critical anti-vibration safety bars. 
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As shown in the following illustration, the steam generators produced steam, 

which turned turbines that generated electricity, as depicted below:   

The two new turbines (costing ratepayers at least $78,000,000) worked with 

the new steam generators to produce 48 more megawatts than the original steam 

generators. 13 Their installation was aborted when the steam generators failed in 

January 2012.14   

 

 

 

 

 

 

 

13  See testimony by Edison Witness Perez, Transcript pp. 514-515.   
14 ORA Report on the Results of Operation of Edison GRC Test Year 2012. 
 

Neither used nor useful, the aborted turbine installation cost 
ratepayers $78 million.  
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The new generators were designed and fabricated between 2004 and 2010. 

An immediate issue was whether Edison would obtain a safety license amendment 

from the NRC which would provide safeguards against Edison deploying and 

operating defective steam generators.  

 
Nuclear power reactors are licensed based on a given set of 
requirements, depending primarily on the type of plant. This set of 
requirements is called the plant's "licensing basis." A principal 
licensing basis document is the plant's final safety analysis report 
(FSAR). The FSAR and the plant's NRC license and associated 
technical specifications are the principal regulatory documents 
describing how the plant is designed, constructed, and operated. The 
FSAR is also a key reference document used by NRC inspectors 
during both plant construction and operation, and it must be 
sufficiently detailed to permit the staff to determine whether the plant 
can be built and operated without undue risk to public health and 
safety. 
** 
 
If any of the criteria in 10 CFR 50.59 are not met (i.e., the change 
involves modification to the technical specifications or involves one 
of the eight criteria), the license holder must apply to NRC for a 
license amendment and obtain NRC's approval before implementing 
the change. (NRC Office of Inspector General Report San Onofre pp. 
iii-iv) 

 

Two engineers who worked on the new steam generator project for Edison 

and its manufacturer, Mitsubishi Heavy Industries (MHI)—Boguslaw Olech and 

Tomoyuki Inoue—admitted avoidance of NRC approval was a major premise of 

the RSG project: “At SONGS, the major premise of the steam generator 

replacement project was that it would be implemented under the 10 CFR 50.59 

rule, that is, without prior approval by the US Nuclear Regulatory Commission 

(USNRC).” (January 2012 NEI, Article p. 2)  
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The CPUC refused to examine the question of whether Edison crossed over 

the line and went from avoidance, to evasion, of § 50.59 even before the “AVB 

Design Team recognized that the design for the SONGS RSGs resulted in higher 

steam quality (void fraction) than previous designs” but did not implement 

“changes in design to reduce the void fraction” because the potential changes 

“could impede the ability to justify the RSG design under the provisions of 10 

C.F.R. 50.59.” (MHI Root Cause Report p. 22)  

There is substantial evidence supporting the need for a careful investigation 

into whether Edison officials knowingly violated § 50.59 and were operating the 

steam generators at San Onofre in violation of the safety law when the replacement 

steam generators (RSGs) failed.  

Former NRC Deputy Regional Administrator Elmo Collins explained that 

the design, as built, was fundamentally flawed and would not have been approved 

under any conditions. The new design was unacceptable because of adverse 

thermal-hydraulic conditions and inadequate upper tube structure support. (NRC 

Office of Inspector General Report San Onofre p. 24)  On 23 December 2013, the 

NRC found EDISON had failed “to verify the adequacy of the thermal-hydraulic 

and flow-induced vibration design of the Unit 3 replacement steam generators, 

which resulted in significant and unexpected steam generator tube wear and loss of 

tube integrity on Unit 3 Steam Generator after 11 months of operation. (NRC 

Office of Inspector General Report San Onofre p. 9)   

The design of the new steam generators was substantially different than the 

original. The largest in the industry, the original generators major design 

shortcoming proved to be tube wear, particularly in the U-bend region, requiring 

them to be replaced much sooner than stipulated by their design service life. (20 

March 2012 Atomic Power Review, p. 1) The new design not only failed to correct 
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that shortcoming – it added to the likelihood of wear and malfunction by the 

significant increase in tubes and failure to eliminate vibration of those tubes.  

Edison elevated its evasion of submitting the design of the RSGs to the NRC 

to the highest value, even over safety. (20 March 2012 Atomic Power Review, p. 

2) The RSG design requirements and improvements had to be solved so they could 

be installed under the § 50.59 rule. (20 March 2012 Atomic Power Review, p. 2) 

This artificial requirement admittedly presented many challenges for the Edison 

and MHI project teams. (20 March 2012 Atomic Power Review, p. 2)  

There were fundamental design changes that warranted taking the new steam 

generators out of the § 50.59 license exemption. For example, the stay cylinder 

supporting the tubesheet had to be eliminated. (20 March 2012 Atomic Power 

Review, p. 2) Removing the stay cylinder allowed for installation of more tubes 

than there were in the original steam generators. (20 March 2012 Atomic Power 

Review, p. 2) Thus, the replacement generators had 377 more tubes than the 

originals. The replacement generators did not have a stay cylinder supporting the 

tube sheet; they had a broached tube design rather than an “egg crate” tube support. 

(13 May 2013 US NRC Atomic Safety and Licensing Board pp. 3-4) Moreover, 

there were substantial changes in the Anti-vibration bars in the U Bend region 

(AVB), with the single major challenge here was control of the AVB thickness and 

flatness, and tube-to AVB gap size: 

 

AVB support structure  
The term ’AVB structure’ describes tube supports in the tube bundle 
U-bend region. The AVB structure had to be designed such that the 
potential for tube wear due to flow induced vibration was minimized.   
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Edison officials learned these facts during the new steam generator design 

phase (2004-2010).  Edison executives and engineers conducted meetings with 

MHI at which technical and production issues associated with the new steam 

generator design and fabrication were discussed.15 Edison and MHI held formal 

and working meetings at SONGS, at MHI facilities in Japan, and at MHI 

subcontractor facilities. These meetings were held at both the working and 

executive levels. Technical issues were generally discussed at Design Review 

Meetings (“DRMs”), Technical Review Meetings, Executive Oversight Meetings, 

and Anti-Vibration Bar (“AVB”) Meetings. Meeting minutes were generally 

prepared after these meetings and exchanged between Edison and MHI. Edison 

had appointed a committee to look into installing new steam generators as early as 

October 2001.  (NRC Office of Inspector General Report San Onofre pp. 6-7)   

The Edison key players who worked on San Onofre were engineers and 

executives, depicted on the following page: 

/ / / 

/ / / 

/ / /   

 

15  http://www.songscommunity.com/docs/minutes/White_Paper-
Summary_of_Key_Issues_Raised_During_Design_Oversight_Meetings_with_MHI_Final.pdf 
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The Anti-Vibration Bar Design Team, recognizing that the design for the SONGS 

replacement steam generators (RSGs) resulted in higher steam quality (void 

fraction) than previous designs, considered making changes to the design to reduce 

the void fraction. But, each of the considered changes had unacceptable 

consequences and the AVB Design Team agreed not to implement them. Among 

the difficulties associated with the potential changes was the possibility that 

making them could impede the ability to justify the new design under 10 C.F.R. § 

50.59.  Even though “SCE is not expert in steam generator design or fabrication,” 

it chose not to submit to an NRC license amendment: 
 

Alan J. Fohrer 
Edison CEO 

Harold Ray SO 
Chief Nuclear 
Officer -2006 

Dwight Eugene 
Nunn Edison VP 

Boguslaw J. Olech 
Edison Nuclear 
Engineer 

Mike.Wharton 
Proj Manager  

Peter Dietrich SO 
Nuke Office 

Michael P. Short 
SO VP 

Mehrdad Hojati 
SO Design Engineer  

Craig Harberts 
RSG Manager 

Jonathan McGaw 
Edison Nuclear 
Engineer  
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The new steam generators were installed in 2010 and 2011.  The Unit 2 

RSGs were delivered to SONGS in February 2009 and installed during a refueling 

outage between September 2009 and April 2010. The Unit 3 RSGs were delivered 

to SONGS in October 2010 and installed during a refueling outage between 

October 2010 and February 2011. (Root Cause Report p. 8/64) 
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PUC APPROVES NEW STEAM GENERATORS WITHOUT 
FINDING THEY ARE “USED AND USEFUL” 

The four CPUC Commissioners who approved the new San Onofre steam 

generators in December 2005 (Decision 5-12-040) were: 

 

 
 Gray Davis appointed Susan P. Kennedy and Peevey to the CPUC in 

December 2002.  Kennedy served on the CPUC from 2003-2006. She was then 

appointed chief of staff to Governor Schwarzenegger in December 2005.  

Governor Schwarzenegger appointed Bohn to the CPUC in May 2005. 

Commissioner Geoff Brown was San Francisco’s long-time elected Public 

Defender.   

The new generators installed were in 2011; they failed within a year, ending 

any further production of electricity at the plant in January 2012.  Edison 

convinced the CPUC that because the cost of the new steam generators represented 

5% of Edison’s rate base, the project was too “large amount to place at risk of cost 

recovery” on Edison shareholders.  Edison claimed “it is essential for SCE to  seek, 

and the Commission to grant, pre-approval of (San Onofre 2 and 3 new 

generators):  
 

Pre-approval of (San Onofre) 2 & 3 SGRP (steam generator 
replacement program) means that the Commission finds it reasonable 
for SCE to replace (San Onofre) 2 & 3 steam generators as described 
in this Application. While the Commission will retain its full 

Michael 
Peevey 

Geoffrey 
F. Brown  

John A. 
Bohn 

Susan P. 
Kennedy 
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authority, at the completion of SGRP, to review the reasonableness of 
SCE's construction expenditures and practices, pre-approval means 
that the Commission may not disallow construction costs, CFC, and 
Removal and Disposal Costs or their recovery in rates on the ground 
that SONGS 2 & 3 SGRP was itself unreasonable. 

 

On 31 January 2012 “At 1505 PST, Unit 3 entered Abnormal Operation 

Instruction S023-13-14 ‘Reactor Coolant Leak’ for a stream generator leak 

exceeding 5 gallons per day.  At 1549 PST, the leak rate was determined to be 82 

gallons per day. At 1610 PST, a leak rate greater than 75 gallons per day with an 

increasing rate of leakage exceeding 30 gallons per hour was established and entry 

into S023-13-38 ‘Rapid Power Reduction’ was performed. (On 12 June 2013, 

Edison certified to the NRC that Edison had permanently ceased operations at San 

Onofre.  (12 June 2013 Edison Certification) 
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The NRC determined there was a “failure to verify the adequacy of the 

thermal-hydraulic and flow-induced vibration design of the Unit 3 replacement 

steam generators, which resulted in significant and unexpected steam generator 

tube wear and the loss of tube integrity on Unit 3 Steam Generator 3EO-88 after 

only 11 months of operation.16  

It was determined that all 

four new generators 

experienced higher than 

expected tube wear comprised 

of: (i) tube to tube wear in the 

tube free-span sections between 

the Anti-Vibration-Bars (AVBs) 

located in the U-bend region; 

(ii) tube to AVB wear, observed 

at discrete tube to AVB 

intersections; (iii) tube to Tube 

Support Plate (TSP) wear; and 

(iv) retainer bar to tube wear. 

(Root Cause Report 6/64) 

 

 

 

 

 

16  http://pbadupws.nrc.gov/docs/ML1335/ML13357A058.pdf  
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Unit 2 steam generator tubes also experienced high levels of tube 

degradation: 17 

 
 

 

17 Root Cause Report Supplemental Technical Evaluation Report 48/68.  
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The CPUC in November 2014 decided to make ratepayers pay more than 

$3,300,000,000 for the inoperative plant including: 

 
• Base Plant –.$622,000,000 
• Nuclear Fuel Investment $487,000,000.   
• Completed Construction Work In Progress (“Completed CWIP”)  

$370,000,000.  
• Cancelled Construction Work In Progress (“Cancelled CWIP”)  

$155,000,000  
• Materials & Supplies (M&S) $99,000,000 
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CPUC officials worked with Edison to construct a decision that allowed 

Edison to continue to charge up to $5 billion for the next decade for San Onofre.  

The CPUC estimated the financial burden on ratepayers; they will pay 

$3,300,000,000.   

The CPUC claims these charges are for recovery of the undepreciated net 

investment in San Onofre “assets” (e.g., Base Plant).  The CPUC is also making 

ratepayers pay a 2.95% rate of return.  (Final Decision p. 3) The CPUC claims 

ratepayers will be receiving “refunds” and “credits” of $1,400,000,000. However, 

the so-called “refunds” are to come through a refund “mechanism” that makes it 

difficult if not impossible for ratepayers to determine they received an actual 

benefit.   

The CPUC delayed, paused, and then stopped any investigation into whether 

Edison acted reasonably, and whether the plant remnants are used and useful for 

ratepayers.  The CPUC also killed its own investigation into who and what was 

responsible for the plant’s failure after the CPUC’s own expert laid out a cogent 

investigative plan.  Our investigation has uncovered the “delay, pause, and stop” 

plan to relieve Edison of any investigation into its conduct.  The CPUC plan did 

not even permit ratepayers to determine the names of those involved in the 

decision-making under question.   

On 19 December 2005, the CPUC allowed Edison to charge ratepayers for 

new generators so long as Edison sumitted an application to put them in rates six 

months after San Onofre returned to commerical operation. The plant returned to 

commerical operation in February 2011, which required EDISON to file its 

application to put the new generators in rates by August 2011.  However, on 13 

April 2011, Edison told the CPUC it would not file to put the generator costs in 

rates until June 2012.  No such application was filed.   
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However, the timing of the filing was discussed with CPUC Administrative 

Law Judge (ALJ) Melanie Darling on 4 December 2012.  The CPUC Energy 

Division staff discussed Edison filing the application before the Prehearing 

Conference on 8 January 2013 in the Investigation case announced by the CPUC in 

November 2012.  However, Edison declined to file in January 2013.     

On 30 November 2012, Edison’s Les Starck and Mike Hoover gave the 

“pause and delay” plan to Commissioner Florio advisor, Sepideh Khosrowjah. 

Three days later (3 December 2012), Edison filed with the CPUC its pause and 

delay plan.  

 

The next day, 4 December 2012, ALJ Melanuie Darling called Edison’s 

Russell G. Worden (head of the San Onofre Strategic Review Project) to discuss 

the timing of Edison’s new steam generator cost application.  

15 Dec 05 CPUC 
Decision says 
Edison to file to put 
new generator costs 
in rates 6 months 
after Comercial 
Operations 

EDISON Les Starck 
at 30 Nov 12 Gave 
Florio (staff) Ex 
Parte EdisonPause 
and Delay Plan at 
CPUC in SF 

Sepideh Khosrowjah 
(Florio) at 30 Nov 
12 Received Edison 
Ex Parte: the Pause 
and Delay Plan   

3 Dec 12 Edison 
Files Pause and 
Delay Plan with 
CPUC 
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Edison waited until 6 December 2012 to file the notice of its Ex Parte 

(private) 30 November 2012 meeting with Commissioner Florio’s office. On 7 

December 2012, Edison filed the notice of ALJ Darling’s Ex Parte phone call to 

Edison. On 10 December 2012, ALJ Darling issued a ruling adopting Edison’s 

Pause and Delay Plan.   

 

4 Dec 2012 ALJ Darling 
Phoned EDISON Russell G. 
Worden about "timing" of 
steam generator cost filing.  

4 Dec 2012 Russell Worden 
Returned call to ALJ Darling 
about "timing" of steam 
generator cost filing  

6 Dec 12: 

Edison "Late Filed" 
Notice of 30 Nov 12 
Pause and Delay Ex 
Parte with Florio 
(staff) 

7 Dec 12: 

Edison Filed Notice 
of ALJ Darling 4 Dec 
12 Ex Parte phone 
call about the timing 
of Edison new 
generator cost filing  

10 Dec 12: 

ALJ Darling issued 
Ruling adopting 
Edison Pause and 
Delay Plan  
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On 21 February 2013, ALJ Darling denied a motion to set a hearing on 

whether Edison acted reasonably, stating it would be disorderly and premature. On 

1 December 2013, the CPUC’s hired expert issued an investigative plan to find 

who and what caused the generators to fail. On 25 November 2014, the CPUC 

killed all investigations.  

  

The CPUC and Edison used conflicting numbers and fuzzy math in favor of 

Edison and against ratepayers.  For example, when it came to deciding whether 

Edison spent more than $680,000,000 on the new steam generator project (the 

automatic trigger for a reasonableness review), the CPUC adopted Edison’s 

contention that the replacement steam generators’ total cost was $612.1 million in 

2004 dollars. (Decision 14-11-040 p. 29)  

In the decision approving the project, the CPUC found the new steam 

generators were “cost-effective” at $680,000,000 ($569,000,000 for the new steam 

generators and $111,000,000 for removal and disposal of the old ones). (Decision 

05-12-040)  Under the settlement agreement, the CPUC found the value of 

stopping collection for the new steam generators as of 31 January 2012 to be 

 21 Feb 13: ALJ Rules  

The Decision did not set a date to 
put costs in rates, describing it as  
premature  and disruptive to hold 
hearings now 

 Eureka (cry of joy upon discovery) 
CPUC admitted in 25 Nov 14:  

Final Decision not getting to the "cause 
of the damage" and ruled "No further 
reasonableness review of (generator) 
costs is required." 
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$1,000,000 (Decision 14-11-040 p. 2-3)  The CPUC found the value of the settlement to 

ratepayers was $1,450,000,000 ($420,000,000 of which was from reducing Edison’s rate 

of return).   The CPUC found the primary result of the settlement is ratepayer refunds and 

credits of approximately $1.45 billion. (Decision 14-11-040 pp. 2-3)    

Ratepayers were given less than three hours to conduct an evidentiary 

hearing into the proposed settlement on 16 May 2014.  At the hearing Peevey was 

asked but refused to answer whether he was in communication with Edison 

President Ron Litzinger.   

Emails obtained under the Public Records Act show Edison executives to 

were in regular contact with Peevey—each had the other’s personal cell phone and 

spoke on the weekends.  Edison reported San Onofre  revenue requirement for 

2011-2014 of almost $2,000,000,000, of which $361,000,000 was for the new 

generators even though they were idle: 

 
Year General 

Revenue 
Requirement  

New Steam 
Generator 
Revenue 
Requirement 

Total  Source 

2012 $498,087,000 $115,239,000 $613,326,000  
 

2 Dec 2013 
Edison 
Monthly 
Report  

2013 $504,253,000 $130,722,000 $634,975,000  30 Oct 2014 
Edison 
Monthly 
Report  

2014 $545,950,800 18 
 

$115,770,00019 $661,720,800  2 Dec 2014 
Edison 
Monthly 
Report  

Total $1,548,290,800  $361,731,000 $1,910,021,800  

18  Estimated based on year to date.   
19  Estimated based on year to date.   
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EDISON had recovered the costs of Units 2 and 3 from 1996 and had fully 

recovered its investment by 2003: 

 

 

PEEVEY FORCED TO RESIGN 

CPUC President Michael Peevey was forced off the CPUC when his quid 

quo pro practices at the CPUC were made public by victims of CPUC 

malfeasance, beginning with the CPUC’s efforts to conceal SDG&E’s wrongdoing 

in connection with the catastrophic October 2007 fires in San Diego. Awareness of 

corruption was heightened by the September 2010 San Bruno gas explosion and 

the San Onofre nuclear power plant radiation leak in January 2012.    

The CPUC is a constitutional office of the State of California (Art. 12) 

controlled by the Office of Governor.  Peevey was appointed to the CPUC in 2002 

along with Susan P. Kennedy.  He was forced to resign in a CPUC judge-fixing 

scandal arising out of an effort to cover-up wrongdoing in the San Bruno fire 

explosion case.  The CPUC awarded PG&E $5,000,000 to repair gas lines running 

underground through the City of San Bruno.  PG&E failed to make the repairs and 
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in September 2010, a deadly explosion and fire killed eight people and devastated 

a neighborhood in San Bruno.   

PG&E was indicted for obstructing the federal government investigation into 

PG&E’s conduct in failing to fix the gas pipes.  After the CPUC staff 

recommended the CPUC fine PG&E $2,500,000,000, Peevey obstructed the CPUC 

review of PG&E’s request for additional rates which consumers feared would be 

used to pay the fine.  Embarrassing emails to and from Peevey and his staff 

showed Peevey helping to fix which judge would hear PG&E’s $6,000,000,000 

rate increase application. 20 The San Bruno explosion was horrific:    

 
 
 
 
 
 

 
 
 

 

 

 

  

 

 

 

 

20 http://www.justice.gov/sites/default/files/usao-ndca/legacy/2014/07/30/PG%26E%20-
%20Superseding%20Indictment.pdf 
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The San Bruno investigation dragged on for four years until September 2014 

when the Commission finally levied a $1.4 billion fine against PG&E.21 The matter 

remains tied up in litigation.  

Under Peevey, the CPUC derailed its investigation into the SDG&E 

equipment that started two of the 2007 fires in San Diego. (Decision D.10-04-047) 

CPUC staff determined SDG&E was in violation of General Order 95, Rules 

31.122 and 3823 at the time of the fires. As in the case of San Bruno, the CPUC 

under Peevey imposed a fine but bestowed a rate increase large enough to absorb 

the penalty. (D1112023; Petition 07-11-007) Angry ratepayers were able to stop a 

CPUC plan to allow SDG&E to recover $463,000,000 in costs from the fires 

caused by SDG&E equipment.  Over 500,000 people were evacuated; 300,000 

acres were charred; and 1,300 buildings were destroyed.  

  

21 PG&E is under indictment for the judge-shopping conduct. http://www.justice.gov/sites/default/files/usao-
ndca/legacy/2014/07/30/PG%26E%20-%20Superseding%20Indictment.pdf 
22 Rule 31.1 requires Electrical supply systems shall be designed, constructed, and maintained … to enable the 
furnishing of safe, proper, and adequate service. 
23 Establishes Minimum Clearances of Wires from Other Wires. 
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Peevey rose up in the utility-lobby sector.  Prior to joining the CPUC, 

Peevey was as an Edison lobbyist.  Peevey enjoyed gifts from big utilities. Just 

after his appointment in 2003, it was disclosed Peevey took a $2,134 gift from San 

Francisco Airport, over which the CPUC exercised regulatory authority in the form 

of free parking at the SF airport.24   In July 2013, NBC news in San Francisco 

reported Peevey had accepted $165,000 in free travel from nonprofits and special 

interests in the prior six years.  

Peevey’s emails produced in response to a Public Records Act request show 

he was in regular communication with Edison executives. They met in bars, dined 

from coast to coast and overseas, and talked on weekends.  Peevey “skipped” a 

Commissioner only meeting to lunch privately with Edison’s management.  Emails 

show Peevey gave insight on Edison’s public relations response to a Los Angeles 

Times negative story. Peevey shared VIP tickets for sporting events with Edison’s 

Senior Vice President. Peevey promised his Edison cronies to hold off on 

proceedings involving Edison. 

Peevey, as CPUC President, expanded the lobby function to create extended 

lobby junkets.  For example, a few months after the San Bruno gas explosions 

caused by natural gas pipes PG&E failed to maintain (even after it had been given 

ratepayer funds to make needed fixes), Peevey embarked on a 12-day travel-study 

excursion, with stops in Sevilla and Barcelona, Spain – all sponsored by the 

California Foundation on the Environment and the Economy (CFEE).   Peevey 

served as a CFEE official before joining the CPUC. Peevey's wife, California Sen. 

Carol Liu (D-Glendale), was along for the trip. Two other state senators, several 

members of the state Assembly, CPUC Commissioner Nancy Ryan, and a host of 

representatives from the energy industry attended too.  High-ranking executives of 

24  See, California Code of Regulations, Title 2, Sec. 18730. 
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the State's investor-owned utilities also participated, including Fong Wan, the 

Senior Vice President of energy procurement for PG&E.25   

In 2013 under Peevey’s reign, the three major electric utilities spent more 

than $6,000,000 (PG&E $2.2M; Edison $2.41M, Sempra $1.33M) to influence the 

CPUC and legislative policies.26 

On 2 May 2013, NBC in San Francisco reported Peevey had ignored the call 

to answer tough questions by state senators in Sacramento and instead decided to 

attend a conference at an exclusive Napa resort and a reception at an upscale 

winery in St. Helena, both of which were captured on hidden camera by the NBC 

Bay Area Investigative Unit.27 

Peevey had served as an Edison executive (SCECorp) from 1984 to 1993, 

and served as its president for 3 years (1990 to 1993). From 1993 to 1995, he 

served as a public affairs consultant for Winner & Associates, a public relations 

firm that works on a variety of political issues and public scandals. (Edison later 

hired Winner & Associates to deal with fallout from the California energy crisis.)  

In 1995, Peevey started New Energy Ventures, an energy provider that competed 

in California's newly deregulated market.  He sold New Energy Ventures in 2000.  

Peevey started TruePricing, a technology company that built software for 

large organizations to track and bring down energy costs. At the same time, he 

served on the boards of directors at Excelergy Corporation, a Massachusetts energy 

software company, and Electro Rent Corporation, which rents computer 

equipment. Peevey chairs the boards of directors of the California Emerging 

Technology Fund and the California Clean Energy Fund; both are nonprofit 

25 http://www.sfbg.com/2011/05/24/secret-life-michael-peevey  
26 https://www.opensecrets.org/lobby/indusclient.php?id=E08 
27 http://www.nbcbayarea.com/investigations/LEGALPeeveys-Priority--
205838301.html  
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collaborations between regulators and energy providers.  On December 31, 2002, 

California Governor Gray Davis reappointed Michael R. Peevey to the CPUC and 

designated him as President.  On the same day, Governor Davis appointed Susan P. 

Kennedy to serve as a CPUC Commissioner. (SCE 8-K 2003) 

On 18 December 2014, the CPUC held its last session with Peevey presiding 

as President.  Peevey orchestrated the meeting so supporters of Peevey’s way of 

doing business at the CPUC took up the public comment period to praise Peevey.  

Who were these people who came forward to give character testimonials for 

Peevey? They comprise part of a network of special interests benefiting from the 

largess Peevey created for special interest groups while at the CPUC.  

 One group of Peevey defenders came from nonprofits, which the CPUC 

supports.  Susan Wright McPeak, a long-time Bay Area politician, spoke for 

Peevey.  Wright McPeak heads the California Emerging Technology Fund (CETF) 

established as a non-profit corporation pursuant to orders from the CPUC in 

approving the mergers of SBC-AT&T and Verizon-MCI in 2005. As a condition of 

approval of the mergers, AT&T and Verizon were required to contribute to CETF 

a total of $60 million over 5 years "for the purpose of achieving ubiquitous access 

to broadband and advanced services in California, particularly in underserved 

communities, through the use of emerging technologies by 2010." AT&T will 

contribute $9 million per year and Verizon will contribute $3 million per year. The 

CPUC also directed that at least $5 million should be used for telemedicine 

projects.  Peevey served as Chairman of the California Emerging Technology 

Fund.  

Five of the speakers were former CPUC Commissioners who served with, 

and were supportive of, CPUC favoritism towards utilities and against ratepayers.  

Another speaker was Gwen Moore, who served in the California Assembly from 

1978 to 1994, part of which time Peevey was an Edison executive and lobbyist.  
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Peevey retired from Edison in 1993. Gwen Moore headed the Assembly Utilities 

and Commerce Committee.  A 12 January 1989 LA Times article reported that 

Assemblywoman Gwen Moore (D-Los Angeles), whose office was raided in 

August by the FBI as part of its Capitol sting operation, had been elected majority 

whip by her fellow Democrats. A source close to Assembly Speaker Willie Brown 

(D-San Francisco) said the action was to let people know that "we have 

confidence" in Moore.  

PEEVEY Speakers in “GROUP 1”: 
CPUC, Former CPUC Officials 

 
 A second group of Peevey supporters were made up of utility executives, 

utility investors, and those funded by utilities.  One speaker from this group was 

Dan Adler Managing Director, CalCEF and President, CalCEF Ventures.  Peevey 

served as CalCEF (California Clean Energy Fund) Chairman.  CalCEF is a 

coalition of investors, utility industry players, and former government officials 

dedicated to advancing clean energy.  Mason Wallrich, a former PG&E executive, 

also spoke from CalCEF.   
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Two other speakers came from the “Energy Efficiency Center” (EEC) at the 

University of California, Davis: Executive Director Ben Finkelor and Advisory 

Board Member Ralph Cavanaugh (also with the Natural Resources Defense 

Council). Peevey Chairs the EEC.  The EEC was established out of the PG&E 

bankruptcy settlement with $30 million. The EEC represents that it expects “to 

deliver market-based financial returns to its investors and positive environmental 

and economic returns to California, with a focus on PG&E’s service territory.”28 

Under Peevey, settlements with regulated utilities were crafted to create non-

profit corporations.  In July 2013, California legislators debated whether to take 

away the PUC's authority to create nonprofits with funds from settlements.29 

CONCLUSION 

Storm warnings require the people of California to act.  They must demand 

fundamental reforms at the CPUC.  The new President can either ratify and extend 

corruption at the CPUC, or break with the past to reinstate the CPUC to its 

Constitutional mission of providing customers with just and reasonable rates.   

The public cannot have confidence the CPUC will protect their interests 

while Edison establishes one of the largest nuclear waste sites in the world in 

North County San Diego (3.6 million pounds of nuclear waste). 

 

28 http://eec.ucdavis.edu/about/sponsors-page/ 
29 http://www.sfgate.com/bayarea/article/Budget-tightens-oversight-on-California-
PUC-4646033.php  
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PETITION TO SET ASIDE CALIFORNIA COASTAL COMMISSION SAN ONOFRE WASTE PERMIT  

 

INTRODUCTION 

By this verified petition and complaint, Petitioners and Plaintiffs allege: 

1. From 1968 to 31 January 2012, Southern California Edison (Edison) was in the 

business of generating and selling electricity from its San Onofre nuclear power plant (plant) in 

San Diego County, California.  The plant was designed with three units: Unit 1 operated from 

1968 to 1992; Unit 2 from 1983-2012; and Unit 3 from 1984-2012.  Unit 1 was decommissioned 

in 1992.  

2. Since 1984, the plant generated an average of 16 million megawatt hours of 

electricity annually, making it the second largest electric generating facility in California.  The 

plant generated enough electricity to meet the needs of 2.3 million California households -- about 

8 percent (8%) of all electricity generated in the State. 

3. Since 1992, the plant operated two Units consisting of nuclear Pressurized Water 

Reactors (PWRs), each rated at 3358 MWt (1180 MWe). Units 2 and 3 were originally equipped 

with two CE Model 3340 recirculating steam generators. These original steam generators (OSGs) 

were designed for a 40-year service life.  

4. To generate electricity, Edison used uranium oxide fuel in the form of small 

ceramic pellets that were placed inside metal fuel rods. These rods were grouped into bundles 

called assemblies. Assemblies at San Onofre were a structured group of fuel rods (long, slender, 

metal tubes containing pellets of fissionable material which provide fuel for nuclear reactors: 
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/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 
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5. PWR fuel assemblies like those at San Onofre are comprised of a bottom nozzle 

into which rods are fixed through the lattice; to finish the whole assembly, it is crowned by a top 

nozzle. The bottom and top nozzles are heavily constructed as they provide much of the 

mechanical support for the fuel assembly structure. In the finished assembly, most rod 

components are fuel rods, but some are guide thimbles, with one or more are likely to be 

dedicated to instrumentation. 

6. An 1100 MWe PWR core may contain 193 fuel assemblies composed of over 

50,000 fuel rods and some 18 million fuel pellets. Once loaded, fuel stays in the core for several 

years depending on the design of the operating cycle:  

/ / / 
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7. Fission, the splitting of uranium atoms in a chain reaction, was used at the plant to 

produce a tremendous amount of heat.  

8.  This energy was used to boil water into steam, which drove the turbine generators 

at the plant to produce electricity: 
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9. During refueling, every 12 to 18 months, some of the fuel - usually one third or 

one quarter of the core – was removed to storage, while the remainder was rearranged to a 

location in the core better suited to its remaining level of enrichment. 

10. Over time, the nuclear fuel at the plant lost efficiency.  Every 18-24 months, 

Edison shut down the plant to remove and replace about one-third of the fuel, consisting of the 

oldest assemblies.  While the plant was generating electricity, its three (then two) reactors were 

also producing nuclear spent-fuel waste. The nuclear waste produced at San Onofre looked exactly 

like the fuel that was loaded into the three reactors – the assemblies of metal rods enclosing 

stacked-up ceramic pellets. Nuclear fuel spent about three years in the San Onofre reactors to 

generate heat for electricity.   

11.  As of October 2014 Edison admitted there were 2,668 in the water pool at San 

Onofre (approximately 1,100 of them are High Burn -up Fuel). The longer the nuclear 

fuel remains in the reactor, the higher the burnup. Burnup is a way to measure how much uranium 

is burned in the reactor. It is the amount of energy produced by the uranium.  

12. Following the 18-24 month cycle, Edison installed the newer assemblies and 

removed some of the spent ones to underwater storage pools: 
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13. San Onofre was in the midst of its sixteenth refueling cycle when on 31 January 

2012, it experienced an event as follows: 

 
"At 1505 PST

1
, Unit 3 entered Abnormal Operation Instruction S023-13-14 'Reactor 

Coolant Leak' for a steam generator leak exceeding 5 gallons per day.  
 
"At 1549 PST, the leak rate was determined to be 82 gallons per day. At 1610 PST, a leak 
rate greater than 75 gallons per day with an increasing rate of leakage exceeding 30 
gallons per hour was established and entry into S023-13-28 'Rapid Power Reduction' was 
performed.  
 
"At 1630 PST, commenced rapid power reduction per S023-13-28 'Rapid Power 
Reduction'. At 1731 PST, with reactor power at 35% the Unit was manually tripped. At 
1738 PST, Unit 3 entered Emergency Operation Instruction S023-12-4 'Steam Generator 
Tube Rupture'.  
 
"At 1800 PST the affected steam generator was isolated."  
 
All control rods fully inserted on the trip. Decay heat is being removed thru the main 
steam bypass valves into the main condenser. Main feedwater is maintaining steam 
generator level. No relief valves lifted during the manual trip. The plant is in normal 
shutdown electrical lineup. 
 
Unit 2 is presently in a refueling outage and was not affected by this event.  
 
 

                                                 
1
  PST, Pacific Standard Time.  

2688 Spent Fuel Rods Currently Being Stored Under 
Water 
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The licensee has notified the NRC Resident Inspector. The licensee has issued a press 
release. 
 

14. As a result of the failure of its steam generators after only 11 months of joint 

operation, the plant was closed permanently on 31 January 2012.  When the plant closed, Edison 

had over 2,668 fuel assemblies in the spent fuel pools for Units 2 and 3.  These assemblies must 

be cooled in the spent fuel pools for five to seven years or more.  Edison has removed some of the 

assemblies from the pools and stored them in dry cask storage. About 800 Unit 2 and 3 fuel 

assemblies are stored in above-ground dry cask storage at the plant. In addition, there are about 

400 Unit 1 used nuclear fuel assemblies in dry cask storage on site.  

15. During decommissioning of Unit 1, the nuclear spent fuel was originally spread 

between all three units' spent fuel pools. All Unit 1 fuel has now been transferred to dry cask 

storage (five casks from the Unit 3 pool were loaded between October and December 2003; nine 

casks from the Unit 1 pool were loaded in May 2004; and three casks from the Unit 2 pool were 

loaded in June 2005). Transfer of Unit 2 & Unit 3 fuel to dry cask storage began in 2006. 

THE PERMIT AND THIS CHALLENGE THERETO 

16. Edison applied to the Coastal Commission for a permit to bury close to 3,600,000 

lbs. of nuclear waste on a San Diego beach, calling the project an “Independent Spent Fuel 

Storage Installation,” or an “ISFSI.”  The permit was approved on October 6, 2015.  

17. Unless the permit is revoked, Edison will be permitted to bury at least 75 storage 

modules filled with the nuclear waste produced by Edison as part of its business operations.  

There are 2,668 spent fuel assemblies in wet storage pools in buildings in which Edison 

conducted the business that produced the nuclear waste.  The fuel is highly radioactive and will 

remain so for thousands of years. 

18. Plaintiffs seek an administrative writ of mandate, or a declaration, directing 

Respondent and Defendant California Coastal Commission (CC) to set aside its 6 October 2015 

decision to grant Southern California Edison (Edison) a permit to construct and operate a facility 

to store nuclear waste produced by Edison as part of its business operations.   

/ / / 
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19. Edison’s decision to establish an Independent Spent Fuel Storage Installation, or 

ISFSI, just 100 feet from the shore of a San Diego beach is the worst alternative:  

* The location of the ISFSI is within a few dozen yards of the ocean; 

* It is designed to be built entirely below-grade, but the water table is so high, it can be 

only partially buried and then a berm added around it; 

*The water table is only inches from the bottom of the ISFSI structure; 

* This area of the coast will likely erode one third of the way to the ISFSI within 35 years, 

according to estimates in the CC staff report; 

* This is in a tsunami inundation zone; 

* This is on the moving Pacific Plate and is therefore subject to earthquakes; 

* A major freeway (Interstate 5), transporting over 147,000 vehicles per day,  runs within 

the exclusion zone, unlike all other nuclear plants in North America; 

* LOSSAN (LA-San Diego & San Luis Obispo) Rail Corridor; 351 miles, 6 counties, 

servicing 41 stations, 150 daily passenger trains and the only viable freight rail link to the 

rest of the nation. 

* 8.4 million people live within a 50-mile evacuation area; 

* The relatively thin canisters (only 5/8 inch thick) are subject to salt-air corrosion and 

may last only a few decades before cracking due to chlorine-induced stress corrosion 

cracking (CISCC); 

* Once corrosion starts, transporting the canisters becomes difficult; 

* The canisters are too large to transport economically using conventional rail cars, which 

are limited to 286,000 pounds net weight, while the canisters plus the transportation 

overpack can weight well over 400,000 pounds; and 

* The canisters are not compliant with size and weight standards to insure safe and 

economical transfer to a permanent storage solution. 

/ / / 
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20. Edison’s reckless and knowing conduct in deploying defective steam generators 

that caused the plant to close brought the need to find an intermediate storage to a head.  Edison 

was repeatedly warned that there were fatal flaws in the design Edison chose for its new steam 

generators deployed by Edison at the San Onofre plant in 2010 and 2011.  The warnings were in 

Edison emails, action items, minutes, reports, and letters.  The new steam generators suffered 

from very high void fraction and produced steam too hot for the new steam generators to handle.  

It was these defects that caused the Unit 3 generators to spring a leak.  Similar tube wear was then 

discovered in Unit 2 and the plant was closed, precipitating the need to find an intermediate 

storage site for the spent fuel.   

21. In approving the permit to allow 3,600,000 lbs of high level nuclear waste to be 

buried on the beach 100 feet from the shoreline with no plan for removal,  despite storm 

warnings, and without requiring Edison to show it had exhausted other reasonable alternatives, 

the Commission (1) proceeded without, or in excess of, jurisdiction; (2) did not provide a fair 

hearing because of rampant and widespread ex parte communications with Edison; and (3) abused 

its discretion because the Commission failed to proceed in the manner required by law, which 

requires the Commission to protect the California Coast lines from such hazardous waste.   

22. The Commission’s decision finding that there are no alternatives is not support by 

substantial evidence.  The whole record and the relevant evidence demonstrates that the 

Commission’s reliance on Edison’s statements -- in light of Edison’s habitual misrepresentations 

and reckless conduct in deploying the failed steam generators that closed the plant -- was wholly 

unjustified.  No reasonable person would have granted a permit to store the nuclear waste on the 

beach 100 feet from the shoreline on this record. 

23. Edison did not adequately and in good faith attempt to investigate or develop any 

other alternatives to the coastal site, other than those already in the licensed area. 

24. The Coastal Commission (CC), in connection with the issuance of the permit, 

accepted an agreement with Edison under which Edison would pay the CC in excess of 

$5,000,000.  The CC Commissioners also obtained an unenforceable indemnity agreement from 

Edison in which Edison agreed to indemnify the CC Commissioners for the intentionally 
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unlawful act of issuing the permit.  

25. This action is brought pursuant to Code of Civil Procedure sections 1094.5 and 

1060, and Public Resources Code sections 30801 and 30804. All further statutory references are 

to the Public Resources Code, unless otherwise indicated.   

THE PARTIES 

26. Petitioner and Plaintiff Patricia Borchmann is an individual who participated in the 

permit proceedings.  

27. Petitioner and Plaintiff Citizens Oversight, Inc, a 501(c)3 corporation with offices 

in California and members that reside near the San Onofre facility, participated in the permit 

proceedings. 

28. Respondent Southern California Edison Company, a California corporation,  is a 

real party in interest and a necessary party as the applicant for the permit that is at issue in this 

petition. 

29. Respondent and Defendant California Coastal Commission recently granted a 

permit to SCE to bury close to 3,600,000 lbs. on the beach in San Diego County.  The plaintiffs 

live in and.or operate out of San Diego and are aggrieved persons with the right to judicial review 

of the Commission's decision. Pub. Res. Code § 30801.  

30. Respondent California Coastal Commission (CC) is the state administrative body 

authorized to enforce the California Coastal Act (Pub. Res. Code §§ 30000, etseq.) consistent 

with the constitutional rights of private property owners (id.§§ 30001.5(c)).  

31. The CC Commissioners were appointed by Governors Jerry Brown and Arnold 

Schwarzenegger, Assembly Speakers John A. Pérez (December 2009), and Toni G. Atkins 

(March 2014), and President Pro Tempore Kevin de Leon (October 2014) and Darrell Steinberg 

(November 2008). The following CC Commissioners were appointed to the following terms by 

the following appointing authorities:  

/ / / 

/ / / 

/ / / 
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32. Does 1 through 50 are persons or entities unknown to the Plaintiffs and Petitioners 

at this time who may have some interest that may be affected by this action sufficient to render 

them necessary parties. Plaintiffs will amend this petition to specifically identify each such person 

or entity as a respondent and/or real party in interest, if and when their identities become known. 

VENUE 

33. Venue is proper in this Court, because the property that is the subject of this 

litigation is located in the County of San Diego. 

ABANDONMENT OF SAFETY OBLIGATION 

34.  A Memorandum of Understanding (MOU) has been entered into by a 7-member 

lnterjurisdictional Planning Committee (lPC) which includes the Counties of Orange and San 

Diego; the Cities of Dana Point, San Juan Capistrano and San Clemente; Camp Pendleton; 

California, (local jurisdictions) and California State Parks. Under the MOU, local jurisdictions 

prepare annual budgets identifying specific baseline activities related to radiological emergency 

planning. Although each of the local jurisdictions are well-intended, none have the infrastructure 
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capability to provide meaningful emergency services in the event of a major nuclear event at San 

Onofre.  These jurisdictions do not have established and understood emergency protocols; they do 

not have the training in nuclear emergency procedures, and they lack the staff and equipment 

needed for a radiation emergency event at San Onofe. The Coastal Commission decision to issue 

the permit for Edison’s nuclear waste site at San Onofe leaves Southern California families living 

under a nuclear Sword of Damocles.   

EDISON FAILED TO CONSIDER ALTERNATIVES  

35. SCE’s current plan is to transfer the fuel assemblies from two spent fuel pools 

(SFPs) to dry cask storage, creating an on-site ISFSI, or indefinite nuclear waste site, at San 

Onofre. There are several reasons why the Coastal Commission should not have rushed to grant 

Edison permission to store its nuclear waste at the location of the decommissioned San Onofre 

plant on the San Diego coastline: 

 
* SCE’s Aging Management Program (AMP), required by the NRC and by Special 
Condition #2 by which the California Coastal Commission permit was granted, is still “in 
development”  

 
*SCE’s AMP, not available at present nor expected to be developed within the next 20 
years, is needed for monitoring and inspection of the storage casks to ensure the long-term 
transportability and eventual removal of the casks ISFSI from the site 
 
*SCE’s AMP, the utility mechanism for monitoring and maintenance of the spent fuel 
casks, has not been previously demonstrated nor is it clear when these techniques, tools 
and standards would become available for use at San Onofre. 

 
*SCE’s yet undeveloped AMP is required to provide the monitoring of environmental 
conditions, i.e. temperature and humidity, the influencing risks of corrosion and 
degradation of the casks hence prohibiting SCE’s removal the casks as planned in 2051 

 
*SCE’s undeveloped AMP is also required to provide structural integrity validation of the 
casks planned for removal by visual observation, surface measurements, and other 
inspection techniques related to the physical condition of the casks  

 
*SCE’s intended but yet undeveloped AMP cannot deliver the combination of the 
inspections required by the NRC and Special Condition #2 of the California Coastal 
Commission’s permit, to monitor and maintain the condition of the casks throughout their 
service life, provide assurance they are performing as designed and allowing the spent fuel 
to be safely removed when the DOE provides an interim storage facility or permanent 
repository 
 
* Due to SCE’s inability to develop and deliver the required AMP, if the steel fuel storage 
casks should degrade becoming unsafe to transport, the proposed ISFSI would be possibly 
be required for many decades and the temporary permit would consequently transition San 
Onofre to a permanent nuclear waste storage site continuing and accelerating increased 
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risk to public safety and the potential to adversely affect marine and visual resources and 
coastal access 
 
* The California Commission own ‘Potential for Reasonably Foreseeable Impacts’ within 
the Conclusion of the permit states. “Therefore there is the potential that the proposed 
ISFSI site will be undermined by shoreline retreat and/or subjected to flooding as a result 
of sea level rise, storm waves or a tsunami event. Despite the claim of the facility’s robust 
design, these geologic forces would eventually result in a loss of stability and structural 
integrity, and cause the discharge of debris into the coastal ocean to the detriment of water 
quality and marine organisms.”  
 

36. First, dry casks on nuclear reactor sites stored in ISFSI were originally intended as 

a temporary solution until the Department of Energy (DOE) developed a permanent disposal in a 

deep geologic repository. However, due to the DOE’s failure to establish a permanent nuclear 

waste repository, on-site storage of nuclear waste on a somewhat permanent basis has become a 

dangerous default situation, especially when the nuclear reactors are located on the coastline in a 

high-density population area. 

37. Second, the original site decision for San Onofre was chosen for the purpose of 

being within close proximity to population centers, and thus, close to the users of the energy 

produced. However, the same reasoning does not apply for siting decisions for nuclear waste 

storage as, in the event of an emergency, there is greater per capita risk in siting the ISFSI near 

densely populated areas -- a risk that only increases with the length of time nuclear waste remains 

in the populated area. 

38. Third, the general public did not agree to indefinite nuclear waste storage at the 

nuclear plant site when the plant was originally approved and put online.  

 
*Although available by the SCE filing date (6-15-2015) the CA Coastal 
Commission staff permit application review did not include the NRC approved 
SCE Emergency Planning (EP) exemptions for San Onofre (6-4 and 6-5 2015).  
These NTC EP exemptions were not disclosed in the public review process nor 
included in the documentation encompassed by CA Coastal Commission staff in 
the permit’s application under IV Finding and Declarations, B. OTHER 
AGENCY APPROVALS U.S. Nuclear Regulatory Commission; Federal Pre-
emption.  Those NRC EP approvals were also accompanied by a Federal Pre-
emptive notification to U.S. Department of Homeland Security, Federal 
Emergency Management Agency (FEMA), on June 5, 2015, that FEMA is no 
longer required to review, monitor and report activities associated with off-site 
radiological emergency planning and preparedness as they relate to San Onofre 
under the provisions of 44 CFT 350.  The NRC further requested FEMA notify 
the appropriate state and local governments that off-site radiological emergency 
plans and preparedness, as described in 44 CFR 350, are no longer required.  
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*As such, these approved NRC EP exemptions: 
 

 eliminate the breadth of SCE's obligations to keep the State 
emergency response organizations and the general public informed 
in the event of an emergency; 

 decrease the safeguards to public health and safety in the event of a 
credible and foreseeable accident scenario i.e. cask drop; 

 discontinue the federal requirement for support to State planning 
and monitoring activities resulting in a clear reduction in State’s 
emergency plan effectiveness by reducing the ability to effectively 
respond to an emergency; 

 propose notification and interaction procedures with State and 
local agencies are eliminated almost in their entirety, based on the 
erroneous assumption that San Onofre, in its present state with 
spent fuel in the cooling pool, be viewed only as an ISFSI; 

 fail to adequately analyze a number of credible scenarios and 
consider circumstances unique to California's coastal nuclear 
facilities:  risks to public health and safety associated with and 
exacerbated by the state's seismicity and risk of tsunami; 

 provide reasonable assurance that the health, safety, common 
defense and security of the public will be endangered. 

 

39. Fourth, the highly-concentrated salt air environment at the San Onofre site poses 

increased degradation risks of chloride-induced stress corrosion cracking (CISCC) due to the close 

proximity to the ocean and prevailing winds. Furthermore, while the San Onofre nuclear plant 

needed cold ocean water to condense steam back to water, the ISFSI does not need to be located 

within close proximity to the ocean.  In fact, coastal sites are more likely to result in CISCC as the 

CISCC process does not begin until the surface temperature of the canisters drops below 85 

degrees C (185 degrees F).  It likely that during the fourteen (14) – to - thirty (30) year cooling 

period planned by Edison, the canisters will have cooled enough for CISCC to commence and 

early cracking could occur.  

40. In a staff review of the proposal, the Coastal Commission itself stated “it cannot be 

ignored that the proposed ISFSI location within the NIA lies just over 100 feet from the shoreline, 

at some of the lowest grade elevations present at the San Onofre site….the site could potentially be 

exposed to several coastal hazards depending on how long the facility were to remain in place.” 

41. Most importantly, the Coastal Commission presented the alternative of “shipping 

the material to an off-site ISFSI to be developed by SCE.”  Under this alternative, Edison could 

apply for a specific license to develop its own ISFSI away from the San Onofre licensed area. 
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However, Edison admitted it did not investigate any alternative locations away from coastal 

environments due to permitting restrictions. Below are examples of proposed off-site alternatives: 

THE PALO VERDE ALTERNATIVE 

42.   Moving Edison’s nuclear waste at San Onofre to Edison’s nuclear waste site at 

Palo Verde is a better alternative than leaving it on San Diego’s shoreline.  As these pictures show, 

trucks can move nuclear waste:  

 

 

 

 

 

 

 

 

 

 

43. As this picture below shows, there is a remote area at the Palo Verde nuclear plant 

(Edison holds 15% ownership) in the desert where nuclear waste is already stored   The Palo 

Verde Nuclear Generating Station is a nuclear power plant located near Tonopah, Arizona in 

western Arizona: 
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FISHEL CALIFORNIA ALTERNATIVE 

44. Fishel is located in East San Bernardino County, CA.  Fishel has a population of 

zero (0); the closest improved property, a water pumping plant, is thirteen (13) miles away, and it 

is located next within close proximity to a railroad line.  Railroads have been demonstrated to be 

one of the safest ways to transport nuclear waste and other hazardous material. Fishel is not a 

designated wilderness area and is comprised of land mostly owned by the Federal Government.   

EAST CAMP PENDLETON ALTERNATIVE  

45.  One potential location evaluated by Edison and the Coastal Commission was the 

San Onofre “Mesa” location, which is an Edison-operated, non-nuclear auxiliary facility located 

within Camp Pendleton. The Mesa location has the advantages of being a previously-developed 

site under Edison ownership, but like San Onofre, it is located on an easement granted by the Navy 

to be terminated in 2017. 

 
EDISON HAD NO PLAN TO CLEAN UP 

THE WASTE ITS BUSINESS PRODUCED 
 

46. Edison’s nuclear power reactors at San Onofre were licensed based on a set of 

requirements called the plant’s "licensing basis." A principal licensing basis document is the 

plant's final safety analysis report (FSAR). The FSAR and the plant's Nuclear Regulatory 

Commission (NRC) license and associated technical specifications are the principal regulatory 

documents describing how the plant is designed, constructed, and operated.  

47. Because a plant's design and operation are not static, certain changes are necessary 

over the course of a facility's operating life.  Reactor licensees must follow NRC regulations to 

justify and implement changes in the design basis and licensing basis for their facilities, and are 

required to document such changes in the FSAR. 10 CFR 50.71(e) requires the FSAR to be 

periodically updated. The objectives of 10 CFR 50.71(e) are to ensure that licensees maintain the 

information in the Updated FSAR (UFSAR) to reflect the current status of the facility and address 

new issues as they arise so that the UFSAR can be used as a reference document in safety analysis.  

48. The NRC has defined the changes that a licensee may make to a licensed facility 

without prior NRC approval. Pursuant to 10 CFR 50.59(c)(1), without obtaining a license 
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amendment, the holder of a license may: (1) make changes in the facility as described in the FSAR 

(as updated), or (2) make changes in the procedures as described in the FSAR (as updated), and (3) 

conduct tests or experiments not described in the FSAR (as updated) only if a change to the 

technical specifications incorporated in the license is not required, and the change, test or 

experiment does not meet any of the eight 10 CFR 50.59(c)(2) criteria.  

49. In 2004, Edison applied to the California Public Utilities Commission (CPUC) for 

an order permitting Edison to install new steam generators at its San Onofre plant.   In December 

2005, the CPUC decided to allow Edison to proceed with the new steam generators at San Onofre. 

On 30 November 2004 Edison’s Vice President, Dwight Nunn, described the significant design 

issues and the increased safety threat of the new steam generators in a letter (Nunn Letter).  The 30 

November 2004 Nunn letter provides in pertinent part:  

** 
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50. Edison “souped-up” the new steam generators with 9,727 tubes -- 377 more than 

were in the original generators.  In order to make room for the increased tubes, Edison had to 

remove stabilizing components such as the stay cylinder, supporting the tube sheet, and the “egg 

crate” tube support.  

51. The drawings below illustrate how much bigger the new steam generators were in 

comparison to any generators previously manufactured by the company Edison hired:  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

52. After the defective steam generators deployed by Edison at its San Onofre plant 

failed eleven (11) months into their joint use, the Atomic Safety and Licensing Board found 

Edison’s new steam generators “differed in design from the original steam generators.” For 

example, each new steam generator (1) has 9,727 tubes, which is 377 more than are in the 

original; (2) does not have a stay cylinder supporting the tube sheet; and (3) has a broached tube 
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design, rather than an “egg crate” tube support.” 

53. In order to make room for the 377 new and longer tubes, Edison removed key 

mechanisms from the stabilizing components of the new steam generators.  The following 

diagrams illustrate the location of the additional 377 tubes, the removed stay cylinder, and the 

removed egg crate tube support. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

54. In order to make room for the 377 tubes, Edison removed the egg crate tube 

support and stay cylinder parts of the steam generators stabilization system:  

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

Edison’s Overloaded Steam Generators 
(377 More Tubes than in Original) 
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55. Section 10 CFR 50.59 stipulates that the FSAR (as updated) is expected to include 

FSAR changes resulting from evaluations performed pursuant to the regulation (10 CFR 

50.59(c)(3)) such as Edison’s plan to alter the design of the new steam generators with more tubes 

and reduced structural protections.  Edison was required under this provision and directed to 

maintain records of changes in the facility (10 CFR 50.59 (d)(1)) and to submit a report 

containing a brief description of any changes, tests, and experiments made under this regulation, 

including a summary of the evaluation of each (10 CFR 50.59 (d)(2)). According to 10 CFR 

50.59(d)(2), this report must be submitted to NRC at intervals not to exceed 24 months.   

56.  Because the new design’s additional tubes and reduced stabilization increased 

safety risks, the safety license exemption was not available under 10 CFR 50.59.  Edison’s 

changes resulted in more than a minimal increase in the likelihood of the occurrence of a 

malfunction in the consequences of an accident, and increased the consequences of a malfunction 

of a structure, system and components (SSC). 

57. Edison crossed over the line and went from avoidance, to evasion, of § 50.59 even 

before the “AVB Design Team recognized that the design for the San Onofre RSGs resulted in 

higher steam quality (void fraction) than previous designs;” Edison did not implement “changes 

in design to reduce the void fraction” because the potential changes “could impede the ability to 

justify the RSG design under the provisions of 10 C.F.R. 50.59.”
2
  

/ / / 

                                                 
2
 Mitsubishi Heavy Industries (MHI) Root Cause Report p.22 

Edison removed egg crate support Edison removed massive stay cylinder 
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58. Edison’s failure to obtain a safety license amendment was not excused by the 

§50.59 exemption.  Edison’s Boguslaw Olech, a key engineer who worked for Edison on the 

design and deployment of the new steam generators, admitted that Edison adopted the policy to 

evade the safety license amendment under the veil of §50.59.  According to Olech, the new steam 

generators’ design requirements and improvements had to be solved so they could be installed 

under the § 50.59 rule.
3
   

59. The former Deputy Regional Administrator of the Nuclear Regulatory 

Commission, Elmo Collins, admitted that Edison should have requested a license amendment 

from the NRC prior to deploying the defective steam generators at San Onofre.  Collins also 

admitted “the steam generator design was fundamentally flawed and would not have been 

approved as designed.” 

60. The CC Commissioners knew Edison had operated its nuclear waste-producing 

business for over 40 years but failed to develop a plan to locate the Edison nuclear waste to a safe 

location not on San Diego’s coastline. The CC Commissioners knew Edison could not state it 

could remove its nuclear waste it seeks to bury on the beach by even as late as 2051.  The 75 

modules will be buried below sea level in concrete, making their safe removal infeasible.  The CC 

Commissioners knew Edison had no plan to relocate Edison’s nuclear waste from the beach in 

San Diego.  

61. It appears that on 7 June 2006, Edison notified the NRC of Edison’s plan to install 

new steam generators at San Onofre. Edison did not inform the NRC that the AVB Design Team 

had discovered a void fraction problem and Edison had limited correctives to those that would not 

alert the NRC. Instead, the SCE briefing to the NRC indicated there would be no associated 

power uprate (i.e. there was to be no increase in San Onofre’s maximum power level).  

62. The briefing document identified the changes as key design “improvements.” 

Edison referred to the limited anti-vibration bar changes as “improved anti-vibration bar design.”  

The briefing document also falsely identified that both the original and replacement steam 

generators were identical in height.   The briefing informed the NRC that the new steam 

                                                 
3
 20 March 2012 “Steam Generators: Design and details” Atomic Power Review, p. 2 
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generators were 643.6 tons, which was 23.6 tons heavier than the original, and that the 

replacement and would have more tubes than the original (9,727 versus 9,350). 

63.  Edison’s PowerPoint for the new steam generator project at San Onofre did not 

inform the reader as to the negative void problem; it referred to the changes in the steam 

generators as “improvements:”  

 

 

 

 

ACA 11 - 00475



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 24  

PETITION TO SET ASIDE CALIFORNIA COASTAL COMMISSION SAN ONOFRE WASTE PERMIT  

 

DEFECTIVE STEAM GENERATORS FAIL IN 11 MONTHS 

64. Edison deployed the defective steam generators, despite having been warned of 

their defects.  The defective steam generators failed within eleven (11) months, causing the closure 

of the San Onofre plant.  

 
UNREASONABLE RELIANCE ON SCE 

REPRESENTATIONS NO ALTERNATIVES 
 

65. Edison seeks to bury its nuclear waste on the beach in San Diego as a result of its 

reckless conduct in deploying four (4) defective steam generators at its nuclear plant at San 

Onofre.  Edison has made a series of false statements to California State officials at the CPUC and 

to the public that demonstrate that it is unreasonable to rely on Edison’s statements regarding San 

Onofre. 

66. The permit should be revoked until Edison identified and obtains an off-site 

location for the ISFSI.  Edison effort to escape responsibility for storing the nuclear waste its 

business activities produced raises unacceptable, life-threatening risks for the people living in and 

around San Onofre.  In the event someone else or the federal government does not provide a 

permanent repository or other offsite interim storage facility emerges, or if the shipment of San 

Onofre’s spent fuel to an off-site location is otherwise delayed, or if the steel fuel storage casks 

proposed for use in the ISFSI degraded to the point of becoming unsafe to transport, the proposed 

ISFSI could be required beyond 2051, possibly for many decades. Under this scenario the ISFSI 

would eventually be exposed to coastal flooding and erosion hazards beyond its design capacity, 

or else would require protection by replacing or expanding the existing San Onofre shoreline 

armoring. In either situation, retention of the ISFSI beyond 2051 would have the potential to 

adversely affect marine and visual resources and coastal access. 

UNLAWFUL INDEMNIFICATION 

67. In order to induce the CC Commissioners to grant the unlawful permit which the 

CC members knew to be unlawful, Edison agreed to indemnify the CC Commissioners to 

indemnify and hold harmless the Commission, its officers, agents, and employees with respect to 

the Commission’s approval of the project against any and all liability.   
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68. The indemnity agreement is void because it violates Cal Civ. Code § 2773 

prohibition of indemnification agreements for acts known by such person at the time of doing it to 

be unlawful. 

THE ADMINISTRATIVE DECISION 

69. The administrative decision in issuing the October 6, 2015 permit was the result of 

arbitrary or capricious action by the Coastal Commission or an officer of the Coastal Commission 

acting in his or her capacity. 

70. Petitioners have no further administrative remedies in that the decision is final 

upon its issuance.  

71. Petitioners do not have a plain, speedy or adequate remedy in the law. 

72. Petitioners seek judicial review because: 

- There has been a prejudicial abuse of discretion in that the Commission has 

not proceeded in a manner required by law; 

- The Commission has proceeded in excess of its jurisdiction; 

- The decision by the Commission to issue the permit is not supported by the 

record or the findings; 

- No substantial evidence supports the permit; 

- Petitioners were denied due process of law in the proceedings. 

73. Attorney’s fees are proper to Petitioners pursuant to California Code of Civil 

Procedure § 1021.5 and/or Government Code § 800. 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 
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ALJ/JAR/avs            Date of Issuance 4/26/2010 
 
 

Decision 10-04-047  April 22, 2010 
 
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

 
Investigation on the Commission’s Own 
Motion into the Operations and Practices of 
San Diego Gas & Electric Company 
Regarding the Utility Facilities linked to the 
Witch and Rice Fires of October 2007. 
 

Investigation 08-11-006 
(Filed November 6, 2008) 

 

Investigation on the Commission’s Own 
Motion into the Operations and Practices of 
Cox Communications and San Diego Gas & 
Electric Company Regarding the Utility 
Facilities linked to the Guejito Fire of 
October 2007. 
 

Investigation 08-11-007 
(Filed November 6, 2008) 

 

 
 

DECISION APPROVING AND ADOPTING THE WITCH/RICE 

AND GUEJITO FIRE SETTLEMENTS 
 

1. Summary 

The Consumer Protection and Safety Division and the San Diego Gas & 

Electric Company and the Consumer Protection and Safety Division, CoxCom 

Inc., and Cox California Telcom LLC jointly moved for the approval and 

adoption of their respective Settlement Agreements, which resolve the 

Commission’s Orders Instituting Investigations 08-11-006 and 08-11-007.  Under 

the terms of the Consumer Protection and Safety Division and the San Diego Gas 

& Electric Company Agreement, San Diego Gas & Electric Company will pay 

$14,350,000 to the General Fund of the State of California within 60 days of the 

issuance of this decision.  In accordance with the terms of the Consumer 
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Protection and Safety Division, CoxCom Inc., and Cox California Telcom LLC 

Agreement, CoxCom Inc. and Cox California Telcom LLC will pay $2,000,000 to 

the General Fund of the State of California within 60 days of the issuance of a 

final non-appealable decision.  San Diego Gas & Electric Company will also 

reimburse the Consumer Protection and Safety Division up to an additional 

$400,000 in order to implement a computer work module to assist the Consumer 

Protection and Safety Division.  San Diego Gas & Electric Company shall remit 

any unused balance of the $400,000 to the General Fund of the State of California 

within 60 days of being directed to do so by the Consumer Protection and Safety 

Division.  Investigations 08-11-006 and 08-11-007 are closed. 

2. Background and Procedural History 

In late October 2007, several severe fires occurred in the San Diego area.  

The Rice Fire ignited in Fallbrook, California, and the Witch Fire ignited in 

southern San Diego County near State Highway 78 and Santa Ysabel.  The 

Guejito Fire started in the San Pasqual area of the county.  On 

November 12, 2008, this Commission issued Order Instituting Investigation (OII 

or I.) 08-11-006 into “the Operations and Practices of the San Diego Gas & 

Electric Company Regarding the Utility Facilities linked to the Witch and Rice 

Fires of October 2007.”  On the same day, the Commission also issued I.08-11-007 

into “the Operations and Practices of Cox Communications and San Diego Gas & 

Electric Company Regarding the Utility Facilities linked to the Guejito Fire of 

October 2007.” 

The Commission stated that it was issuing I.08-11-006 “to determine 

whether San Diego Gas & Electric Company (SDG&E) violated any provision of 

the Public Utilities Code, general orders, other rules or requirements in regards 

to:  1) utility facilities which have been linked to the October 2007 Witch and Rice 
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Fires; and 2) failing to cooperate with the Consumer Protection and Safety 

Division (CPSD).”  The OII provided notice that a hearing would be held on the 

matter, and it directed SDG&E to show cause as to why the Commission should 

not find violations in this proceeding and why the Commission should not 

impose penalties and/or any other forms of relief, if it found any violations.  The 

OII also directed SDG&E to respond to certain questions and to provide CPSD 

with certain information.1 

The Commission declared that it was issuing I.08-11-007 “to determine 

whether Cox Communications (Cox) and/or [SDG&E] violated any provision of 

the Public Utilities Code, general orders, other rules, or requirements in regards 

to:  1) utility facilities which have been linked to the October 2007 Guejito Fire; 

and 2) failure to cooperate with the [CPSD].”  The OII provided notice that a 

hearing would be held on the matter, and directed Cox and SDG&E to show 

cause as to why the Commission should not find violations in this proceeding, 

and why the Commission should not impose penalties and/or any other forms 

of relief, if it found any violations.  The OII also directed Cox and SDG&E to 

respond to certain questions and to provide CPSD with certain information.2 

The Guejito and Witch/Rice Fire OIIs’ May 1, 2009 Scoping Memos 

scheduled evidentiary hearings to begin respectively, on June 29, and 

July 13, 2009.  Before the start of the Guejito Fire OII hearings, CPSD, Cox, and 

SDG&E requested that the matter be held in abeyance3 so that the parties could 

                                              
1  I.08-11-006 at 1. 
2  I.08-11-007 at 1. 
3  The parties requested abeyance until the start of the Witch and Rice hearings on 
July 13, 2009. 

ACA 11 - 0483



I.08-11-006, I.08-11-007  ALJ/JAR/avs  
 
 

 - 4 - 

fully develop the settlement agreement in principle that they had reached.  At 

the July 13 Prehearing Conference for both proceedings, CPSD and SDG&E 

reported that they had also reached a settlement agreement in principle on key 

terms in the Witch and Rice Fire OII.  CPSD, SDG&E, and Cox asked that both 

proceedings be temporarily held in abeyance while the parties further discussed 

and set forth the details of the respective agreements. 

To monitor the progress of the continuing discussions and finalizing of the 

agreements, the assigned Administrative Law Judge (ALJ) convened weekly and 

then bi-weekly status conferences from July 22 through October 9, 2009.  On 

October 21, 2009, CPSD and SDG&E requested the assistance of one of the 

Commission’s Alternative Dispute Resolution (ADR) Neutrals, to help them 

reach agreement on several remaining issues.  CPSD and SDG&E met with an 

ADR Neutral on October 26, 2009.4  On October 30, 2009, CPSD and SDG&E filed 

a settlement agreement resolving the Witch/Rice and Guejito Fires OIIs as to 

SDG&E.  On the same day, CPSD and Cox also filed a settlement agreement 

resolving the Guejito Fire OII as to Cox.  No comments were filed on the 

proposed settlement agreements.5 

                                              
4  The parties to I.08-11-007 (SDG&E, Cox, and CPSD) and I.08-11-006 (SDG&E and 
CPSD) held a Settlement Conference on October 28, 2009, with each party waiving the 
seven-day notice contemplated by Rule 21.1(b).  They contend that they set this 
schedule because they are the only parties in each OII, and they wanted to expedite the 
public filing of the settlements.  See Joint Motion of CPSD and SDG&E at 12 
(October 30, 2009). 
5  On November 5, 2009, the ALJ issued a ruling giving notice that the captions of both 
proceedings would be used solely for the purpose of addressing the joint motions in 
I.08-11-006 and I.08-11-007.  The Witch/Rice and Guejito proceedings are not 
consolidated. 
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3. The Settlement Agreements 

Each proposed settlement agreement resolves the issues identified in the 

respective Assigned Commissioner Rulings and Scoping Memos.  Following is a 

description of the main terms of each of the settlement agreements. 

3.1. The CPSD and SDG&E Settlement 

Agreement6 

3.1.1. Statement of Apology by SDG&E 

SDG&E acknowledges and understands its obligation and duty to 

respond promptly to Commission requests for access to information and utility 

employees.  SDG&E admits that its efforts fell short of meeting this obligation 

and duty in connection with CPSD’s investigation into the Witch, Rice, and 

Guejito fires, and apologizes for permitting this to happen.  SDG&E agrees that it 

will conduct additional training in this area. 

3.1.2. Admissions Regarding the Accident 

Reporting Requirements 

SDG&E admits that it failed to provide the Commission with a 

20-day follow-up letter required by the Accident Reporting Requirements for the 

Witch, Rice, and Guejito fires.  SDG&E agrees that it will conduct additional 

training in this area. 

3.1.3. No Admission Regarding Safety Violations 

SDG&E does not admit to any violations of the safety General Order 

provisions or related statutory requirements. 

                                              
6  The CPSD-SDG&E Settlement Agreement is appended as Attachment I to this 
decision. 
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3.1.4. Without Prejudice to Other Parties or Plaintiffs 

SDG&E and CPSD state that they enter into the Settlement 

Agreement, without prejudice to any positions, including positions connected to 

OII-related evidence that any party may want to introduce, in any other 

Commission proceeding.  They also enter into the Agreement without prejudice 

to positions that any party, including civil plaintiffs, might take in the civil 

litigation related to the Witch, Rice, and Guejito fires. 

3.1.5. Remedial Measures 

A. SDG&E will conduct additional training regarding 
vegetation management to ensure familiarity with 
tree inspection/trimming and vegetation 
management processes. 

B. SDG&E will also conduct additional training 
regarding identification and repair of safety hazards, 
including clearance violations and broken lashing 
wires. 

C. SDG&E conducted inspections pursuant to the 
recommendation in the CPSD Report. 

D. SDG&E will conduct Supplemental Quality 
Assurance/Quality Control inspections for its 
distribution and transmission systems in the Highest 
Risk Fire Areas (HRFAs) until the end of 2016. 

E. SDG&E shall adopt, on a going forward basis, 
design criteria for steel poles and supported facilities 
in the HRFAs that ensure facilities are designed to 
withstand the wind load associated with a basic 
wind speed of 85 miles per hour. 

F. For 69 kilovolt transmission lines, three-dimensional 
laser scanning surveys focused on ensuring 
compliant conductor clearances in the HRFAs shall 
be conducted by SDG&E on a three-year cycle. 

G. SDG&E will develop and implement protocols to 
improve communication and coordination with 
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Communications Infrastructure Providers (CIPs) 
regarding inspection and maintenance of facilities on 
joint use poles. 

3.1.6. Settlement Payment 

Under the Agreement, SDG&E will pay $14, 350,000 to the 

General Fund of the State of California.  SDG&E will also reimburse CPSD up to 

an additional $400,000 to implement a computer work module designed to assist 

CPSD in future audits and investigations of utility safety hazards and incidents.  

SDG&E shall remit any unused balance of the $400,000 established for that 

purpose to the General Fund of the State of California within 60 days of being 

directed to do so by CPSD. 

3.2. The CPSD and Cox Settlement Agreement 

Under the CPSD-Cox Agreement, Cox agrees to implement additional 

inspection, maintenance, documentation, and reporting measures, which in 

certain respects exceed the requirements adopted by the Commission for other 

CIPs in Decision (D.) 09-08-029 in Phase 1 of Rulemaking (R.) 08-11-005, and to 

make a settlement payment to the General Fund of the State of California.  In 

general, it agrees to the following terms. 

3.2.1. Enhanced Inspection Policies and Practices 

Cox shall develop and implement further enhanced inspection 

policies and practices, in addition to its existing inspections, including additional 

Patrol Inspections throughout its service territories in California7 and annual 

Detailed Inspections in Extreme and Very High Fire Threat Areas and Southern 

                                              
7  Cox completed its initial Patrol Inspections by October 31, 2009.  Under D.09-08-029, 
in contrast, other CIPs are not required to complete their initial Patrol Inspections in the 
Extreme and Very High Fire Threat Areas of Southern California until 
September 30, 2010.  (D.09-08-029, mimeo. at 52-53 (Ordering Paragraph 1).) 
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California, through an independent, dedicated General Order 95/128 inspection 

program. 

3.2.2. Enhanced Maintenance Policies and Practices 

Cox shall develop and implement additional enhanced maintenance 

policies and practices that require corrective actions to remedy safety issues 

within specific time periods reflecting the relative significance and priority of the 

condition. 

3.2.3. Documentation 

Cox shall develop and implement additional documentation, record 

keeping, and reporting requirements regarding maintenance and inspection 

activities. 

3.2.4. Enhanced Training 

Cox shall develop and implement additional, enhanced training for 

employees and contractors. 

3.2.5. Time Period 

Cox shall implement the additional enhanced inspection, 

maintenance, documentation, record keeping, and reporting measures set forth 

in the Settlement Agreement for a period of seven years, irrespective of whether 

and the extent to which less stringent measures may be adopted by the 

Commission for other CIPs in R.08-11-005.8 

                                              
8  However, Cox is required to comply with any requirements that the Commission may 
adopt in R.08-11-005, or in a subsequent proceeding, that are more stringent than the 
measures required by the Settlement Agreement.  See CPSD-Cox Settlement Agreement 
at § 2.3. 
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3.2.6. Enhanced Communication and Coordination 

Cox shall seek to develop and implement enhanced communication 

and coordination measures with SDG&E regarding General Order 95 issues on 

joint use poles. 

Cox agrees not to seek recovery of the costs it incurs in 

implementing the Settlement Agreement through a surcharge on its customer 

bills. 

3.2.7. Cooperation 

Cox shall cooperate with CPSD in any further investigation 

regarding SDG&E's alleged failure to cooperate with CPSD’s investigation of the 

Guejito Fire in I.08-11-007 or a subsequent proceeding. 

3.2.8. Settlement Payment 

Cox shall make a settlement payment in the amount of $2,000,000 to 

the General Fund of the State of California, within 60 days of the issuance of a 

final non-appealable decision by the Commission approving the Settlement 

Agreement without material change. 

3.2.9. Consistency 

Cox shall take no position inconsistent with the express terms of the 

CPSD-Cox Settlement Agreement in either Phase I or Phase II of R.08-11-005. 

Finally, Cox agrees that the Settlement Agreement is without 

prejudice to the rights of Cox or any other person or party in any other potential 

or pending civil litigation. 

4. The Record 

CPSD and SDG&E assert that, after extensive discovery, they submitted 

prepared written testimony that sets forth a thorough record of the Witch, Rice, 

and Guejito proceedings.  They attached a list of exhibits as an appendix to the 

CPSD-SDG&E Settlement Agreement. 
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CPSD’s testimony in the proceedings consists of the documents referenced 

in the appendix of the CPSD-SDG&E Settlement Agreement.  With respect to the 

Witch fire, the CPSD report and testimony alleged that SDG&E is in violation of 

California Public Utilities Commission (Commission) requirements because it 

failed to design, construct, and maintain the affected lines and conductors in 

accordance with General Order 95, and failed to maintain the clearances between 

conductors also required by General Order 95.  With respect to the Rice fire, the 

CPSD report and testimony alleged failures of SDG&E’s vegetation management 

practices9 in violation of General Order 95.  With respect to the Guejito fire, 

CPSD alleged that both SDG&E and Cox failed to maintain proper clearances in 

violation of Public Utilities Code § 451 and General Order 95.  Finally, with 

respect to all three fires, CPSD also alleged failures to adequately cooperate with 

its investigations. 

The appendix of the CPSD-SDG&E Settlement Agreement also references 

the documents comprising SDG&E’s testimony in the proceedings.  Regarding 

the Witch fire, SDG&E alleged that its facilities and practices were in compliance 

with General Order 95.  Regarding the Rice fire, SDG&E alleged that its 

vegetation management practices were in compliance with General Order 95 and 

Public Resources Code § 4293.  Regarding the Guejito fire, SDG&E alleged that it 

maintained proper clearances, consistent with Public Utilities Code § 451 and 

General Order 95.  SDG&E also alleged that it cooperated with CPSD’s 

investigation of all three fires. 

                                              
9  Tree trimming. 
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In the Agreement, CPSD and SDG&E have stipulated to enter all of their 

prepared testimony into the record solely to form the basis of factual support for 

the CPSD-SDG&E Settlement Agreement. 

CPSD and Cox assert that they have engaged in extensive discovery, and 

have both prepared and served lengthy testimony and supporting exhibits in 

substantiation of their litigation positions.  CPSD and Cox have identified this 

testimony in the appendix to the CPSD-Cox Settlement Agreement, and request 

that this testimony be included in the proceeding record for the limited purpose 

of providing a basis for considering whether the CPSD-Cox Settlement satisfies 

the requirements of Rule 12.1 of the Commission’s Rules of Practice and 

Procedure (Rules). 

In order to fully substantiate the extensive records in I.08-11-006 and 

I.08-11-007, we marked for identification 27 exhibits of testimony and supporting 

documentation.10  With today’s decision, we receive the 27 exhibits into the 

formal records of these proceedings.11 

5. Discussion of Proposed Settlement Agreements 

Pursuant to Rule 12.1 of the Commission’s Rules, Commission settlements 

must be reasonable in light of the record, consistent with the law, and in the 

public interest. 

                                              
10  Attachment III to this decision lists the exhibit numbers, sponsoring parties, 
descriptions, and the dates the exhibits were identified and included in the formal 
record. 
11  Exhibits 1-WR through 6-WR become part of the formal record of the Witch/Rice 
Fire Investigation, I.08-11-006, and Exhibits 1-G through 21-G become part of the formal 
record of the Guejito Fire Investigation, I.08-11-007. 
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5.1. Reasonableness in Light of the Whole 

Record 

The settling parties represent that the thorough factual record developed 

in the OIIs provides an ample basis for review and approval of the proposed 

Settlement Agreements. 

In the CPSD-SDG&E Settlement Agreement, SDG&E provided a statement 

of apology regarding lack of cooperation and has taken on significant remedial 

measure commitments to address public safety issues raised in the OIIs.  SDG&E 

has also agreed to make a substantial payment of shareholder funds to the 

General Fund of the State of California.  CPSD and SDG&E represent that their 

Agreement was carefully and extensively negotiated as a package, and they 

believe that the record or the circumstances of this case individually support 

each of the items.  They maintain that the CPSD-SDG&E Agreement is closely 

based on the record developed by the parties, and is reasonable because it 

effectively addresses the specific issues raised by the evidentiary record. 

CPSD and Cox contend that the increased inspection and maintenance 

measures provided for by their proposed accord are consistent with the 

Commission’s goal of enhancing fire safety, and exceed in certain significant 

respects the requirements mandated of other CIPs under applicable Commission 

rules.  CPSD and Cox submit that their Agreement not only reduces the time, 

expense, and risk of litigation, but also conserves scarce Commission resources. 

We find that both Settlement Agreements resolve the issues in the 

proceeding in a manner that reflects a reasonable compromise among the 

litigation positions taken by the settling parties in their testimony.  Thus, we 

conclude that the settlements are reasonable in light of the whole record. 
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5.2. Consistent with the Law 

CPSD and SDG&E assert that their accord resolves the Witch/Rice and 

Guejito OIIs, and agree that it is consistent with State and Federal law.  They are 

unaware of any conflicts in this regard. 

CPSD and SDG&E submit that while the Commission does not have an 

extensive record of comparable enforcement cases relating to electric utilities, 

they have looked to previous Commission settlements and decisions for 

guidance, and noted three applicable decisions.12  The decisions involved 

settlement agreements in electric utility investigations with remedial measures 

undertaken, shareholder payments into the General Fund of the State of 

California, and vegetation management inspection and compliance protocols.  

CPSD and SDG&E claimed that to the best of their knowledge, the provisions of 

the proposed Settlement Agreement are not inconsistent with any orders or 

requirements in any of these decisions, or any other Commission decisions. 

CPSD and Cox also represent that nothing in their Agreement 

contravenes any statute, Commission decision, or rule. 

We concur that the settlement agreements are the product of good faith 

negotiations, compromise, and do not conflict with State and Federal law.  

Therefore, we conclude that both settlement agreements are consistent with the 

law. 

5.3. In the Public Interest 

CPSD and SDG&E contend that the proposed Settlement Agreement 

provides significant and direct benefits to SDG&E’s customers.  The accord 

requires SDG&E to make payments totaling $14, 750,000.  Additionally, a 

                                              
12  D.06-02-003, D.99-07-029, and D.04-04-065. 
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number of remedial measures will provide going forward benefits in the form of 

system fire-prevention improvements and additional training to employees and 

agents in a variety of related areas.  SDG&E will also conduct further training 

regarding the Accident Reporting Requirements.  Finally, the settling parties 

note that SDG&E has issued a statement of apology for falling short in meeting 

its obligation and duty regarding cooperation with CPSD investigations into the 

Witch/Rice and Guejito fires. 

CPSD and Cox maintain that their Agreement reflects a reasonable 

compromise between their positions and will avoid the time, expense, and 

uncertainty of evidentiary hearings and further litigation.  It will also facilitate 

the implementation of additional enhanced inspection, maintenance, 

documentation, record keeping and reporting by Cox, on a more expedited 

schedule than would have been possible in the absence of the Settlement 

Agreement. 

We concur with both settling parties’ assertion that the proposed 

agreements provide numerous public interest benefits, and conclude that the 

proposed settlements are fully in the public interest. 

We further concur that these proposed agreements address the alleged 

violations at issue in the Witch/Rice and Guejito Fire Investigations. Therefore, 

we approve and adopt both settlement agreements 

6. Comments on Proposed Decision 

This is an uncontested matter in which the decision grants the relief 

requested.  Accordingly, pursuant to Section 311(g)(2) of the Public Utilities 

Code and Rule 14.6 (c)(2) of the Commission’s Rules of Practice and Procedure, 

the otherwise applicable 30-day period for public review and comment is 

waived. 
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7. Assignment of Proceeding 

Timothy Alan Simon is the assigned Commissioner and Jacqueline A. 

Reed is the assigned ALJ in this proceeding. 

Findings of Fact 

1. The settlement agreements resolve all pending issues outlined in the 

respective assigned Commissioner’s Rulings and Scoping Memos that relate to 

the Witch/ Rice and Guejito Fire OIIs. 

2. No party filed in opposition to the proposed settlement agreements. 

3. The settlement agreements are the product of good faith negotiations 

between the parties. 

4. Exhibits 1-WR through 6-WR are the testimonies and supporting 

documents of the Witch/Rice Fire Investigation. 

5. Exhibits 1-G through 21-G are the testimonies and supporting documents 

of the Guejito Fire Investigation. 

6. In accordance with the settlement agreement, SDG&E will pay $14,350,000 

to the General Fund of the State of California. 

7. Under the settlement agreement, SDG&E will reimburse CPSD up to an 

additional $400,000 in order to implement a computer work module, and will 

remit any unused balance of this sum to the General Fund of the State of 

California. 

8. In accordance with the CPSD-Cox settlement agreement, Cox will pay 

$2,000,000 to the General Fund of the State of California. 

Conclusions of Law 

1. The settlement agreements are reasonable in light of the whole record. 

2. The settlement agreements are consistent with the law. 

ACA 11 - 0495



I.08-11-006, I.08-11-007  ALJ/JAR/avs  
 
 

 - 16 - 

3. The settlement agreements are in the public interest because they provide 

significant and direct benefits to customers and the overall public. 

4. To fully substantiate the extensive records in the Witch/Rice and Guejito 

Fire Investigations, the testimony and supporting documents should become 

part of the formal records of these proceedings. 

5. The SDG&E-CPSD and Cox-CPSD agreements should be approved and 

adopted immediately so that the terms and conditions of the agreements can be 

promptly implemented. 

 

O R D E R  

 
IT IS ORDERED that: 

1. The Joint Motion of the Consumer Protection and Safety Division and 

San Diego Gas & Electric Company for approval and adoption of the Settlement 

Agreement in Investigation (I.) 08-11-006 and I.08-11-007, appended to this 

decision as Attachment I, is granted. 

2. The Joint Motion of the Consumer Protection and Safety Division and 

CoxCom, Inc. and Cox California Telcom, LLC for approval and adoption of the 

Settlement Agreement in Investigation 08-11-007, appended to this decision as 

Attachment II, is granted. 

3. The 27 exhibits identified in Attachment III to this decision as 

Exhibits 1-WR through 6-WR in Investigation 08-11-006, and Exhibits 1-G 

through 21-G in Investigation 08-11-007 are received as part of the formal records 

of the respective proceedings. 

4. In accordance with Paragraph 8 of the Consumer Protection and Safety 

Division and San Diego Gas & Electric Company Settlement Agreement, within 
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60 days of the issuance of this decision, San Diego Gas & Electric Company shall 

pay $14,350,000 to the General Fund of the State of California. 

5. Within 10 days of the remittal of payment, San Diego Gas & Electric 

Company shall provide photocopies of the settlement check to the Consumer 

Protection and Safety Division. 

6. In accordance with Paragraph 8 of the Consumer Protection and Safety 

Division and San Diego Gas & Electric Company Settlement Agreement, 

San Diego Gas & Electric Company shall reimburse the Consumer Protection 

and Safety Division up to an additional $400,000 in order to implement a 

computer work module designed to assist the Consumer Protection and Safety 

Division in future audits and investigations of utility safety hazards and 

incidents. 

7. San Diego Gas & Electric Company shall remit any unused portion of the 

$400,000 described in Ordering Paragraph 6 to the General Fund of the State of 

California within 60 days of being so directed by the Consumer Protection and 

Safety Division. 

8. In accordance with Section 2.5 of the Consumer Protection and Safety 

Division and CoxCom, Inc. and Cox California Telcom, LLC Settlement 

Agreement, within 60 days of the issuance of a final non-appealable decision, 

CoxCom, Inc. and Cox California Telcom, LLC shall make a settlement payment 

of $2,000,000 to the General Fund of the State of California 

9. Investigation (I.) 08-11-006 and I.08-11-007 are closed. 

This order is effective today. 

Dated April 22, 2010, at Los Angeles, California. 
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MICHAEL R. PEEVEY 
                             President 

DIAN M. GRUENEICH 
JOHN A. BOHN 
TIMOTHY ALAN SIMON 
NANCY E. RYAN 

Commissioners 
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UNITED STATES DISTRICT COURT 

 
SOUTHERN DISTRICT OF CALIFORNIA 

 
 
 
CITIZENS OVERSIGHT, INC., a 
Delaware non-profit corporation; 
RUTH HENRICKS, an individual; 
NICOLE MURRAY RAMIREZ, an 
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Plaintiffs are customers (“customers” or “Customers”) of Southern California 

Edison Company (SCE) and San Diego Gas & Electric (SDG&E).  They seek an 

order declaring the California Public Utilities Commission (CPUC), two of its 

controlling commissioners, Michel Florio and Michael Peevey, and SCE are taking 

plaintiffs’ property through monthly bills for electricity from the San Onofre 

Nuclear Power Plant (San Onofre) without just compensation because SCE has not 

distributed electricity from San Onofre to plaintiffs’ homes, businesses, and entities 

since January 2012.  Plaintiffs seek an injunction requiring the CPUC and SCE to 

cause restitution to be made to the 17,400,000 utility customers whose property has 

been so taken without just compensation as required under the Fifth Amendment to 

the United States Constitution. 

NATURE OF THE ACTION 

1. The case arises out of a failed project to install four new steam 

generators at San Onofre in North County, San Diego. The project failed. 

2. Plaintiffs invoke the Court’s Article III jurisdiction to stop the CPUC 

and SCE from continuing to take the private property of customers without just 

compensation in violation of the Fifth Amendment to the United States 

Constitution.  Since January 2012, the CPUC and SCE have forced SDG&E and 

SCE’s 17,400,000 customers to pay more than $700,000,000 for the failed steam 

generator project and $3,000,000,000 ($3 billion) or more for the idle power plant.       

3. By making customers pay for the failed steam generators and shuttered 

plant, the CPUC and SCE are taking customers’ private property without just 

compensation. Defendants are forcing charges on plaintiffs for the failed steam 

generator project and the defunct plant. The billing to Plaintiffs continued, even 

after the generators are cold and the plant is closed, and not used or useful.   The 
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taking without just compensation started in January 2012, the month the generators 

died and the plant stopped producing electricity.         

4. The only way the CPUC could force customers to pay for the failed 

generators and closed plant would be with a showing under Cal. Pub. Util. Code § 

451 that SCE acted reasonably in obtaining the generators.  SCE and the CPUC did 

not attempt to make such a showing for good reason: Substantial evidence exists to 

show SCE did not act reasonably when it obtained and deployed the steam 

generators.  For example, SCE obtained and deployed the new steam generators 

without a safety license amendment from the Nuclear Regulatory Commission 

(NRC).  Two engineers who worked on the steam generator project, Buguslaw 

Olech (SCE) and Tomoyuki Inoue of Mitsubishi Heavy Industries (MHI), admitted 

avoiding of a safety license amendment was an SCE directive.   

5. SCE adopted a design for the new steam generators that was materially 

different from the old steam generators. The new design had significant design 

safety implications.  The steam in the newly designed generators ran with a higher 

void fraction.   Void fraction is a measurement of the dryness of steam circulating 

around the tubes in the steam generator. The higher the void fraction, the lower the 

damping effect of the moisture in the steam. Damping contributes to preventing 

tube vibration.  

6. MHI has admitted that the new steam generators produce higher void 

fraction. They also admitted that the Anti-Vibration Bar design team eschewed 

changes to address the problem in order to avoid an NRC review under 15 U.S.C. § 

50.90.  Under the new design, SCE added 4% more center tubes which increased 

the void fraction in the “U-bend” region of the generators. Hot steam at the U-bend 

region was a substantial factor in causing the new steam generators to fail.  

7. In January 2012, the same month the steam generators failed, the two 

engineers published an article in Nuclear Engineering International with a diagram 
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of the new steam generators showing substantial changes from the old steam 

generators, with significant safety implications.  The sine qua non criteria for 

obtaining a safety license permit under 15 U.S.C. § 50.59 are changes affecting 

safety.  

8. The new design adopted for the new steam generators was materially 

different from the old steam generators. The new version raised serious safety 

issues which went unresolved, and eventually caused the generators to fail.  The 

stay cylinders were removed, the “egg crate” protection was eliminated, while 4% 

more tubes at the center the new steam generators were added: 

STAY CYLINDERS WERE ELIMINATED  

  

 

 

 

 

 

 
 
 
 

NO EGG CRATE TUBE PROTECTORS  
WERE INSTALLED 
 

 

        

 

 

 

 

4% MORE TUBES ADDED AT 
THE CENTER  
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9. The two engineers who worked on the steam generator project, SCE’s 

Olech and MHI’s Inoue, provided a diagram of the newly designed steam 

generators, shown below1:   

NEW STEAM GENERATORS  
FAILED IN ONE YEAR (39 YEARS TOO SOON) 

 

   

 

10. SCE has admitted there were design errors that caused the steam 

generators to fail, but blamed them on the generators’ manufacturer, MHI.  An MHI 

report found that the design errors that crippled the generators and ended the plant 

were discovered but not removed in order to avoid NRC safety licensing.  In short, 

1 The diagram depicted here was provided by SCE and MHI and does not depict all changes 
made. The heading and captioned comments have been added by Plaintiffs. 

Stay Cylinder Removed  

Anti-Vibration Bar 
Defect Passed Over  

4% Center Tube 
Increase 

Egg Crate Horizontal 
Tube Protection  
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there was a substantial basis for finding utility customers could not be charged for 

the generators and the plant because to do so would amount to imposing unjust and 

unreasonable rates in violation of California Public Util. Code § 451.  

11. The CPUC, under Commissioners Peevey and Florio, denied 

customers a hearing on the issue of whether collection of plaintiffs’ private property 

through monthly utility bills should stop because SCE acted unreasonably in 

obtaining and deploying the defective steam generators rendered useless, along with 

the plant, in January 2012.   

12.  “It is clear that somewhere along the line [the new steam generators]  

went from conceptual design to detailed design to fabrication to testing to 

installation to operation, one or more errors was made,2” according to the CPUC’s 

own expert consultant, Robert J. Budnitz, Ph.D.  SCE evaded—and the CPUC 

refused to follow—the plan Dr. Budnitz provided for getting at the truth.  The 

CPUC obstructed the investigation and did not permit Dr. Budnitz to complete the 

work plan under his CPUC contract in which he proposed to determine: (1) What 

error(s) led to the San Onofre SGs tube failure(s)?; (2) At what stage were those 

errors made?; (3) Who made those errors; (4) What might have been done, and by 

whom, and at what stage, to have averted those errors?; (5) What arrangements in 

place elsewhere, technical or administrative or both, that were successful in 

averting these errors somehow didn't work adequately for the SONGS RSGs? 

13. Mr. Peevey as CPUC President and Mr. Florio as the Commissioner 

assigned to the new generator proceedings have worked to thwart any investigation 

or determination of whether SCE was responsible for the failure and outage.  In 

June 2012 through October 2012, Mr. Florio and Mr. Peevey kept a CPUC review 

of SCE’s of the failed steam generator project off the CPUC public agenda.  In 

January 2013, Peevey and Florio issued CPUC orders stalling a review of the issue 

2 Underline appears in original. 
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to some remote and indeterminate date. In April 2014, Florio and Peevey caused the 

CPUC to permanently stay any review into whether SCE or customers should pay 

for the defective steam generators.   

14. In this action, plaintiffs assert their rights under the Fifth Amendment 

of the United States to be free of the CPUC’s and SCE’s taking of the private 

property of customers in the form of monthly bills for the costs of the idle 

generators and plant.  Plaintiffs bring this action on behalf of themselves and the 

17,400,000 customers who are similarly situated.   

JURISDICTION AND VENUE 

15. The Court has jurisdiction over this action pursuant to 28 U.S.C. §§ 

1331, 1337 and 1343; and 28 U.S.C. §§ 2201 and 2202.  

16. The parties acknowledge jurisdiction. (S. Cal. Edison Co. v. Lynch, 

307 F. 3d 794 (9th Cir. 2002). (Exhibit 1) 

17. Venue is proper in the Southern District of California pursuant to 28 

U.S.C. § 1391. 

THE PARTIES 

 PLAINTIFFS  

18. Plaintiff Citizens Oversight, Inc. is a Delaware non-profit corporation. 

Defendants SCE and the CPUC have and are taking Citizen Oversight’s and its 

Southern California members’ property without just compensation in the form of 

payments on monthly bills to pay for the 4 new defective steam generators at San 

Onofre. 

19. Plaintiff Ruth Henricks is a resident of the City and County of San 

Diego, California. Defendants SCE and the CPUC have and are taking Ms. 

Henricks’ property without just compensation in the form of payments on monthly 

bills to pay for the 4 new defective steam generators at San Onofre.   
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20. Plaintiff Nicole Murray Ramirez is a resident of the County of San 

Diego, State of California.  Defendants SCE and the CPUC have and are taking 

Nicole Murray Ramirez’ property without just compensation in the form of 

payments on monthly bills to pay for the 4 new defective steam generators at San 

Onofre.   

21. Plaintiff Niel Lynch is a resident of the County of San Diego, State of 

California.  Defendants SCE and the CPUC have and are taking Mr. Lynch’s 

property without just compensation in the form of payments on monthly bills to pay 

for the 4 new defective steam generators at San Onofre.   

22. Plaintiff Hugh Moore is a resident of the City and County of San 

Diego, California. Defendants SCE and the CPUC have and are taking Mr. Moore’s  

property without just compensation in the form of payments on monthly bills to pay 

for the 4 new defective steam generators at San Onofre.   

23. Plaintiff David Keeler is currently a resident of the City Westminster, 

County of Orange, California and previously a resident of the City of Santee, 

County of San Diego. Defendants SCE and the CPUC have and are taking Mr. 

Keeler’s property without just compensation in the form of payments on monthly 

bills to pay for the 4 new defective steam generators at San Onofre.   

24. Plaintiff Francis Karl (Joe) Holtzman is currently a resident of the City 

of Mission Viejo, County of Orange, California. Defendants SCE and the CPUC 

have and are taking Mr. Holtzman’s property without just compensation in the form 

of payments on monthly bills to pay for the 4 new defective steam generators at San 

Onofre.   

25. Plaintiff Roger Johnson is currently a resident of the City of San 

Clemente, County of Orange, California. Defendants SCE and the CPUC have and 

are taking Mr. Johnson’s property without just compensation in the form of 
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payments on monthly bills to pay for the 4 new defective steam generators at San 

Onofre.   

26. Plaintiffs bring this action on behalf of themselves and 17,400,000 

similarly situated customers whose private property is the subject of CPUC’s and 

SCE’s taking without just compensation in the form of bills for the closed plant and 

failed steam generators rendered useless since January 2012.     

CLASS ALLEGATIONS 

27. Plaintiffs bring this action under Federal Rule of Civil Procedure Rule 

23, on behalf of all persons or entities who, after January 2012 were charged for the 

costs of the failed generator project at San Onofre and for the cost of the nuclear 

plant after it was idled by the failure of the steam generators.   

28. The requirements of Rule 23(a) are satisfied.  There are over 

17,400,000 customers that are members of the class.  The class members are so 

numerous that joinder of all members is impracticable.  

29. The class members at this time can only be ascertained from books and 

records maintained by Defendant SCE or its agents.   

30. Common questions of law and fact exist as to all class members. These 

questions predominate over any questions unique to any individual member and 

include, without limitation: 

• Whether the CPUC and SCE had any legal basis to take class member 

plaintiffs’ private property without just compensation in the form of forced 

charges for the useless steam generators and the idled San Onofre plant;   

• Whether the CPUC and SCE appropriated class member plaintiffs’ property 

without just compensation in violation of the United States Constitution; 
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• Whether the CPUC and SCE illegally exacted class member plaintiffs’ 

property by forcing class members to pay for the defective generators and 

closed plant.   

31. Plaintiffs’ claims are typical of those of other class members. The 

CPUC and SCE’s actions alleged herein have impacted class members equally 

because such actions have been directed at obtaining the private property of SCE 

and SDG&E’s customers without just compensation to pay for the discarded steam 

generators and the inactive power plant at San Onofre.   Accordingly, Plaintiffs’ 

claims against the CPUC and SCE are based on the conduct alleged herein and are 

identical to the claims of other class members. 

32. Plaintiffs will fairly and adequately protect the interests of class 

members. Plaintiffs have a long history of advocating for the utility customers in 

Southern California.  

33. Plaintiffs are committed to prosecuting this action to a final resolution 

and, in furtherance thereof, have retained experienced and competent class counsel. 

34. Plaintiffs seek class certification under Rule 23(b)(3) because as 

described above, common questions of fact and law predominate over any 

individual issues and a class action is superior to other methods of adjudicating the 

controversy. 

DEFENDANTS 

35. Defendant California Public Utilities Commission (CPUC) is a 

regulatory agency that is charged under California law with the legal duty of 

ensuring public utilities, like SCE, charge its customers only just and reasonable 

electricity rates under Cal Pub Util. Code § 451. 

36. Defendant Michael Peevey is a former SCE executive who serves as 

CPUC President.  Mr. Peevey was the CPUC Commissioner who authored the 
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CPUC decision in December 2005 allowing SCE to purchase the 4 new steam 

generators.  He is sued in his official capacity only. 

37. Defendant Michel Florio serves as a Commissioner of the CPUC.  

Florio acts as the assigned Commissioner for matters involving the 4 new steam 

generators and the San Onofre power plant.  He is sued in his official capacity only. 

38. Defendant Southern California Edison Company (SCE) was 

incorporated in the State of California on 6 July 1909.  SCE is located at 2244 

Walnut Grove Avenue, Rosemead, California.  SCE charges ratepayers for the San 

Onofre Nuclear power station and the 4 new steam generators identified in this 

operative complaint in the Counties of San Diego, Orange, Los Angeles, Ventura, 

Mono, Inyo, Tulare, Imperial, Los Angeles, Riverside, and Ventura.   

39. Interested Party San Diego Gas & Electric (SDGE) is a partial owner 

of the San Onofre power plant.  SDG&E is not named as a party in this action.  

SDG&E opposed the SCE’s plan to buy 4 new steam generators to replace the 4 old 

steam generators at San Onofre.  SDG&E opposed SCE’s plan for replacing the old 

steam generators with 4 new ones because SCE had historically been unable “to 

reliably forecast its SONGS capital budget.”  SDG&E noted in January 2000 that 

SCE forecasted its capital additions for 2004 at $37 million, whereas actual 

additions were $143 million. SCE’s first capital additions forecasts for 2005 and 

2006 were $50 million and $80 million respectively. SCE’s most recent forecasts 

are $114 million for each of these two years. 

PRIVATE PROPERTY TAKEN 

40. After the 4 new steam generators failed and the San Onofre plant was 

rendered useless in January 2012, the CPUC and SCE made Plaintiffs pay the costs. 

SCE had not obtained final CPUC authority to put the steam generator costs into 

rates, as the 2005 Decision allowing SCE to proceed provisionally required.   
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41. Having failed, SCE could not show the steam generators would be 

used or useful in producing electricity for customers, and therefore, its costs could 

not be put into rates.  Under the direction of Peevey, the CPUC allowed SCE to 

impose the failed plant and generators’ costs on customers without legal authority.  

The CPUC and SCE, without legal authority, forced customers to pay those costs; 

in so doing, defendants took the customers’ private property without just 

compensation.  

42. Under Commissioner Peevey, the CPUC allowed SCE to increase the 

amounts charged customers as follows:  

 
Date 
 

Advice 
Letter 

Purpose 

12/31/12  2834-E 2013 revenue requirement for replacement of Unit 
2 and Unit 3: $130.766 M 

12/31/12  2834-E 2013 forecast for Unit 2 and Unit 3 of removal and 
disposal costs: $17.924 M  

 

43. When the plant closed after the generators failed, the CPUC was 

required to remove the costs of the plant from SCE’s rate base and to relieve 

customers of the burden of paying the costs since the plant was not used or useful in 

producing electricity for customers.  Under the direction of Commissioners Peevey 

and Florio, the CPUC failed to remove the San Onofre plant from SCE’s rate base 

and to relieve customers of the burden of its costs.  Since January 2012, the CPUC 

and SCE have taken approximately $1 billion per year of the private property of 

Southern California ratepayers without just compensation to pay for the idle San 

Onofre power plant.   

44. The CPUC has refused and failed to enforce the December 2005 

Decision requirement that SCE file an Application for CPUC authority to put the 

new steam generator costs in rates.  Specifically, in the December 2005 authorizing 
 11  
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Decision, SCE was required to file an Application with the CPUC to request 

authority to put the new steam generator costs in rates in August 2011—six months 

after the plant was returned to commercial service.    

45. The CPUC has never duly authorized the costs of San Onofre’s 4 new 

steam generators to be imposed permanently in plaintiffs’ rates, even though the 

plant costs were required to be taken out of rates after the generator failure in 

January 2012. Yet, SCE and the CPUC have taken over $3 billion of customers’ 

private property to pay for the cost of the idle plant in violation of the Fifth 

Amendment to the United States Constitution.   

46. Mr. Peevey was also the CPUC commissioner who authored the 

December 2005 decision allowing SCE to proceed with the new steam generators at 

San Onofre.  Mr. Peevey broke with normal rate-base setting practice and allowed 

SCE to provisionally place the costs of the steam generators into rates.  Normally, 

new construction like the new steam generator project at San Onofre had to be 

shown to be “used and useful” in producing electricity before the costs could be put 

into rates.    

47. Whether San Onofre’s plant construction and new steam generators 

can be included in the rate base depends on whether it satisfies the “Used and 

Useful” test.  Under this test, only the costs of plants that are actually used and 

useful to the utility in providing service are included in the rate base.  The Used 

and Useful test excludes plants that are not yet providing service from the rate 

base.  It also requires the removal of undepreciated capital costs from the rate base 

where plants are no longer used due to obsolescence.   

48. However, the decision Mr. Peevey authored in December 2005 

allowed SCE to charge plaintiffs for the new steam generators. These charges were 

conditioned on SCE returning to the CPUC with an application to permanently 

place the costs in rates: 
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• SCE may include the revenue requirement for steam generator 
replacement for each unit in rates on January 1 of the year following 
commercial operation of each unit. Implementation shall be by advice 
letter.  

 
• SCE may include the revenue requirement for removal and disposal of the 

original steam generators for each unit in rates on January 1 of the year 
following completion of the removal and disposal of the original steam 
generators for each unit. Implementation shall be by advice letter.  

 
• After completion of the SGRP, SCE will be required to file an application 

for inclusion of the costs thereof permanently in rates, regardless of 
whether the costs exceed $680 million. If a reasonableness review is 
performed, it will be done in connection with the application. 
 

49. The Peevey 2005 Decision was written to give the appearance that 

SCE would still be required to demonstrate it acted reasonably in obtaining and 

deploying the steam generators, and if not, the costs would be disallowed.     

50. SCE admitted “[t]he SONGS Unit 2 steam generator replacement was 

completed on April 11, 2010” and “the SONGS Unit 3 generators replacement was 

completed on February 18, 2011.” SCE reported to its investors in its 2010 SEC 

10-K Report that the generator replacement was completed by February 2011:  

SCE completed the replacement of the steam generators at San 
Onofre Unit 2 and Unit 3 in April 2010 and February 2011, 
respectively.”  
 
51. SCE did not file the application in rates in August 2011, as provided 

for in the December 2005 Decision authorizing SCE to proceed.  Instead, on 13 

April 2011, SCE sent a letter telling the CPUC Executive Director that SCE would 

postpone filing until the “second quarter of 2012” its application for authority to 

permanently include in rates the capital costs incurred in the procurement, the 

installation costs of the steam generator project, and the related removal and 

disposal costs.  

52. In its letter to the CPUC Executive Director, SCE acknowledged the 

CPUC Decision authorizing SCE to proceed with the steam generator project, 
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provided upon completion, SEC “shall be required to file an application for 

inclusion of the SGRP [Steam Generator Replacement Program] costs permanently 

in rates.”  SCE also admitted in its 13 April 2011 letter: “The replacement of the 

steam generators in Units 2 and 3 at SONGS has now been completed. The units 

returned to commercial operation in April 11, 2010 and February 18, 2011.”  

53. The San Onofre power plant has not been used or useful since January 

2012.  However, the CPUC has continued to charge plaintiffs for its costs without 

allowing them to participate in a hearing on whether San Onofre should be removed 

from rates, and the funds returned to plaintiffs.   

54. In June 2012, SCE was required to, but did not, file an application to 

include in rates the costs of the replacement steam generator project.  San Onofre 

was no longer used or useful because the steam generators failed due to defects, and 

put San Onofre permanently out of service as of June 2014. As of the filing of this 

complaint, the CPUC has allowed and duly authorized SCE to charge plaintiffs for 

the failed steam generator project and the damage it caused. 

55. SCE used the Advice Letter procedure to place into rates the costs of 

the new steam generators, but never obtained CPUC authority to place the steam 

generators in rates permanently.   

56. SCE began charging ratepayers for the steam generators that failed one 

year into the 40-year life cycle SCE claimed for them:   
Date 

57.  
Advice 
Letter Purpose 

12/28/05  1951-E 2006 annual revenue requirement of $3.03 M  
11/30/06  2067-E 2007 annual revenue requirement of $3.18 M 
11/30/07  2187-E 2008 annual revenue requirement of $3.60 M 
11/24/08  2292-E 2009 annual revenue requirement of $3.78 M 
11/16/09  2402-E 2010 annual revenue requirement of $3.84 M 
11/10/10 2521-E 2011 Revenue requirement of $56.694 million 
11/22/10  2529-E 2011 $4.06 M (Removal) 
12/27/11  2648-EA 2012 revenue requirement for replacement of 

Units 2 and 3 of $115.239 M 
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PLAN TO VIOLATE CUSTOMERS’  
5th AMENDMENT JUST COMPENSATION RIGHTS 

58. Commissioners Peevey and Florio, working with SCE, developed and 

executed a plan to allow SCE to take its customers’ private property without just 

compensation in the form of bills SCE sent directly and indirectly for San Onofre 

plant and generator costs after January 2012. This taking was in violation of 

customers’ just compensation rights. Customers had to pay the costs the CPUC and 

SCE imposed, even though the generators and plant produced no electricity. If the 

customers did not pay, electricity to their homes and businesses would have been  

shut off.   

59. Under defendants’ plan, SCE was to be relieved of having to show:  

(1) why the defective replacement steam generators’ costs should be placed 

permanently in rates; (2) whether SCE acted reasonably in obtaining and deploying 

the defective steam generators; (3) if it is just and reasonable to impose the damage 

SCE caused on ratepayers pursuant to Pub. Util. Code § 451; and (4) whether to 

remove all costs related to the San Onofre plant from SCE and SDG&E’s rates.  

60. In order to take customer funds under Pub. Util. Code § 451 for the 

steam generator project, SCE was required to show it acted reasonably in obtaining 

and deploying the steam generators.  The CPUC did not require SCE to answer this 

basic question.  Florio, Peevey and SCE worked together to create a public 

appearance that SCE would be required to answer, but in fact, the plan was to allow 

SCE to evade providing answers. The CPUC and SCE did this because the they 

knew SCE could not make a showing of reasonableness after the steam generators 

failed.  Customers cannot be made to pay because SCE did not provide any answer 

to the question of whether it acted reasonably in obtaining and deploying the steam 

generators.  

61. In denying ratepayers the opportunity to notice and a reasonable 

hearing, the CPUC denied the most fundamental precepts of due process rights 
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guaranteed under the U.S. Constitution.  The CPUC, under direction of 

Commissioners Florio and Peevey, violated 17,400,000 customers’ right to just 

compensation for the taking of their private property rights. 

62. Under the direction of Commissioners Peevey and Florio, the CPUC 

became intertwined with SCE’s goal of avoiding a review of its conduct in 

obtaining and deploying the new steam generators. The CPUC failed its fiduciary 

duty to protect customers and instead, forced them to give up their private property 

to SCE without just compensation.  

THE CPUC’S RELATIONSHIP WITH UTILITIES 

63. In this case, Commissioners Florio and Peevey used their command 

and control to deny any hearing on whether SCE acted reasonably to determine 

whether the costs of the failed steam generator project and the resulting closed plant 

could be imposed on ratepayers as just and reasonable rates.  As alleged, they 

postponed putting the issue on the calendar for months, announcing in October 

2012 a hearing would be held.  

64. They again postponed the hearing in January 2013, and blocked the 

hearing again in April 2014.  No hearing was ever held.  In the meantime, the 

CPUC through its ORA (Office of Ratepayer Advocate) concocted a plan to forever 

end any hearing on the issue by claiming a phantom “refund” agreement had been 

reached. SCE admits in public documents the “refund” will have no material effect 

on their income.  

65. Facts were revealed in another major CPUC case that illustrate the 

breakdown in the CPUC system and its failure to provide due process to the public. 

The plausibility of plaintiffs’ claim of collusion between the CPUC Commissioners 

Florio and Peevey, and SCE is illustrated by Peevey’s and Florio’s collusive actions 

in another recent case proceeding concurrently with San Onofre. (Exhibit 2) 

/ / / 
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THE PG&E SCANDAL 

66. In December 2013, Pacific Gas & Electric (PG&E) filed its 2015 Gas 

Transmission and Storage rate case asking the CPUC to impose $1,209, 000,000 in 

rates to maintain and modernize PG&E’s pipelines.  PG&E’s request to the CPUC 

to take more money from ratepayers was a sensitive issue.   

67. In May 2013, seven (7) months before PG&E’s rate increase filing, 

CPUC staff proposed to order PG&E to pay $2,250,000,000 in fines for failing to 

maintain its gas main in San Bruno, California. That failure resulted in a 

catastrophic explosion on 9 September 2010 that leveled the Bay Area 

neighborhood and killed eight people:  

 

            
“The morning after the 2010 explosion in San Bruno,  
a PG&E utility inspector looks at the gas main that ruptured.  
(Don Bartletti / Los Angeles Times)” 
 

68. PG&E officials wanted Commissioners Florio, Peevey and their staff 

to make sure PG&E’s preferred Administrative Law Judge (ALJ) was appointed to 

hear PG&E’s GTS rate increase case. On 14 January 2014, PG&E Vice President 

for Rates and Regulation, Brian K. Cherry, wrote to Peevey’s Chief of Staff, “As 

long as ALJ Wong has the case (which Florio confirms), we are ok with what Mike 

(Peevey) wants to do on the assignment.”  Cherry asks Peevey’s Chief of Staff, 
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Carol Brown, “Can you get it done ASAP please?”  Cherry, Brown, Peevey and 

Florio are pictured here:  

            
 

69. At 8:42 a.m. on 17 January 2014, PG&E Regulatory Manager, 

Eileen Cotroneo, emailed Brian K. Cherry: “The GTS Case assignment 

appeared on the daily calendar -Assigned to ALJ Long and Commissioner 

Peterman. I will issue a note to our team.”  PG&E Vice President found this 

to be disturbing news. Thirty-seven (37) minutes after Ms. Controneo 

notified Cherry of Long’s appointment, Cherry emailed Peevey’s Chief of 

Staff Carol Brown: “Is this right? Judge Long? What happened to Wong?” 

ALJ John Wong is pictured here:  

 

                                                   
                           

John 
Wong 

CPUC ALJ 
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70. At 9:49 a.m., PG&E Cherry writes Peevey’s Chief of Staff 

Brown: “Please, please check. This is a major problem for us.  Florio said he 

would agree to help Peterman if Wong got it.” Commissioner Peterman is 

pictured here:  

 
71. PG&E Cherry then turns to Commissioner Peevey at 9:55 a.m. 

that same day, January 17, 2014:  “This is a problem.  Hope Carol can fix 

it.” Then two hours later, Cherry again writes her, “There is a huge world of 

difference between Long and Wong.  I’m not sure we could get someone 

worse.  This is a very important case that is now in jeopardy.” 

72. A few hours later, Commissioner Florio joins the back-room 

wheeling and dealing and tells Cherry at 1:18 p.m.: “I’m horrified! He still 

has not produced a PD for Sempra’s Psep/TCAP after much prodding and 

cajoling—we are considering asking that another ALJ be assigned to finish 

for him.  Plus he may retire any day, and uses that as a threat to deflect any 

direction.  Sepideh spoke to John Wong and he said he’s just too overloaded, 

which we didn’t know.  John is a true workhorse so it must be true.  If I were 

you I would bump him—you really can’t do any worse! Even a brand new 

ALJ would at least work hard and try—you’ll get neither from him … Keep 

me posted and I’ll do what I can on this end… Peevey referred to his Chief 

of Staff, Sepideh Khorsrowjah, contacting John Wong. She is pictured here:  

Carla J. 
Petermen 

CPUC 
Commissioner 
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73. Ten days later on 27 January 2014, at 3:36 p.m., Peevey Chief 

of Staff Carol Brown sends a cryptic note with two names: “Wong and 

Petermen” -- the ALJ and Commissioner PG&E wanted assigned to its GTS 

case. In fact, those two were assigned those roles.  Two minutes later at 3:38 

p.m., PG&E’s Brian Cherry writes Carol Brown with profuse thanks: 

“Thank You, Thank You. Thank You.” 

74.  PGE has self-confessed that its conduct was wrongful.  In the San 

Onofre case, a Public Records request has been made to the CPUC for emails and 

writings between SCE and the CPUC showing similar conduct, and a similar 

request to SCE, but both have stonewalled any production.  (Exhibit 3) 

SAN ONOFRE PROCEEDINGS MANUEVERING 

75. SCE used its backdoor access to Commissioners Peevey and Florio to 

keep the question of whether SCE acted reasonably in connection with obtaining 

and deploying the new generators at San Onofre for at least five months.  

76. On 21 June 2012, the CPUC was set to consider “Item 30,” which 

provided for the CPUC to look into the outages caused by San Onofre’s failed 

steam generators.    

77. On 19 June 2012, SCE Senior VP for RegulatoryAffairs, Lee Starck, 

sent a secret email to MP1@cpuc.ca.gov (Michael Peevey) with a letter dated 19 

 

 
Sepideh 

Khosrowjah  
Chief of Staff for 

Florio  
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June 2012 urging the CPUC to “defer” consideration of the issues. Peevey and 

Florio honored SCE’s request by taking turns in arranging postponements.  The 

Agenda Changes for the 21 June 2012 CPUC meeting provides “ITEM NO: 30, 

HELD TO: 8/2/12, HELD BY: Peevey, REASON: Further Review.” 

78. On  2 August 2012, the CPUC Agenda listed  as “Item 5” whether to 

investigate what caused SCE’s San Onofre power plant’s closure.  The matter was 

again deferred, this time for Florio. The Agenda Changes for 2 August 2012,  Item 

5 provided: “ITEM NO: 5, HELD TO: 8/23/12, HELD BY: Florio, REASON: 

Further Review.”  

79. The CPUC agendas for 23 August 2012, 13 September 2012, 27 

September 2012, and 11 October 2012, did not have items for the San Onofre 

closing.  The entire time Peevey and Florio were manipulating the CPUC agenda to 

postpone taking up the question of whether SCE acted reasonably in deploying the 

steam generators, customers were being charged as if the plant was fully 

operational.  Customers were also charged for replacement power during this 

period.  

80.  In late October 2012, the CPUC announced it would look into the San 

Onfore plant’s closing, with a press release:  
  

 

 
 

 SAN FRANCISCO, October 25, 2012 - The California Public Utilities 
Commission (CPUC) today opened a formal investigation into the extended 
outages of Units 2 and 3 at the San Onofre Nuclear Generating Station 
(SONGS). The investigation will determine whether to remove all costs 
related to SONGS from the rates of Southern California Edison (SCE) 
and San Diego Gas and Electric (SDG&E) going forward, and whether 
to refund SONGS-related costs already collected in rates back to 
January 1, 2012. 
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81. Florio and Peevey attempted to create the false impression conveyed in 

the press release that the CPUC was to look into whether SCE acted reasonably in 

obtaining and deploying the steam generators.  A prehearing conference (PHC) was 

held in San Francisco and presided over by Florio.  At the PHC, Florio made 

definitive statements that a review of whether SCE acted reasonably in obtaining 

and deploying the steam generators was being postponed.  Again, by forcing 

ratepayers to pay for the steam generators and closed plant, the CPUC was 

customers of their private property without just compensation.  

82. On 28 January 2013, under Florio and Peevey’s direction, the CPUC 

issued an order postponing any consideration of whether SCE acted unreasonably 

to a later, undetermined date.  There was no such review or hearing before 24 April 

2014.  On 24 April 2014, again under the direction of Peevey and Florio, an order 

was issued ending any inquiry into whether SCE acted reasonably in obtaining an 

deploying the steam generators.  Again, during this period, the CPUC continued to 

make ratepayers pay for the failed plant and generators.   

83. During the interval the CPUC delays provided, the CPUC (Office of 

Ratepayer Advocate) and SCE, under the direction of Peevey and Florio, pieced 

together in secret a Plan to end any review of the reasonableness of SCE’s action in 

obtaining and deploying the steam generators.  Rather than returning in excess of  

$3 billion ($3,000,000,000) of customers’ private property given to SCE without 

just compensation, the CPUC proposes to cancel out the debt by giving a credit in 

SCE’s claimed under-collected “Energy Resource Recovery Account” (ERRA). 

The CPUC and SCE cannot even agree on when, how much and how any such 

crediting is to occur.   

84. The proposal is nothing more than window dressing—a contrivance to 

let SCE off the hook.  According to the plan, once SCE is free of any review of its 

actions in obtaining and deploying the failed generators, “Refunds due to ratepayers 
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will be credited to each utility’s under-collected Energy Resource Recovery 

Account balance.”  In the CPUC’s plan to kill any review of whether SCE acted 

reasonably in obtaining and deploying the steam generators, refunds are defined to 

mean a reduction in the amount due for “otherwise approved rate increases” in 

“future ERRA proceedings.”   

85. SCE’s reports to investors undermine any claim ratepayers will 

recover $1.3 billion from SCE: “SCE does not expect implementation of rate 

recoveries and rate refunds contemplated by the Settlement Agreement will have a 

material impact on future net income.” (27 March 2014 SCE Form 8-K p. 4) The 

refund “mechanism” is a phantom. It is so small, it is not expected to even have a 

material impact on SCE’s income. The CPUC was charged with a simple fiduciary 

duty: to find out whether ratepayers were required to pay for the steam generators 

and the damage they caused.   

86. Instead, the CPUC under the direction of Florio and Peevey, denied 

customers an impartial, unbiased review of the issue. Under the direction of Florio 

and Peevey, SCE forced its customers to relinquish their private property without 

just compensation in violation of the Fifth Amendment to the United States 

Constitution to pay for the idle generators and plants. 

CLAIMS FOR RELIEF 

FIRST CLAIM FOR RELIEF 
 (Declaration of Taking Without Just Compensation 

 and Injunction Thereon) 

Against CPUC, SCE 

87. Plaintiffs re-allege and incorporate the allegations of all prior 

paragraphs of the complaint, as though fully set forth herein. 

88. Defendants CPUC and SCE have impermissibly infringed upon 

Plaintiffs’ rights to just compensation since January 2012 by forcing SDG&E and 

SCE’s 17,4,000,000 customers to pay over $700,000,000 for the failed steam 
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generator project and over $3 billion for the San Onofre power plant they rendered 

useless.      

89. In making customers pay for the failed steam generators and 

permanently shut plant, the CPUC and SCE are taking customers’ private property 

without just compensation, forcing charges on plaintiffs for the failed steam 

generator project and the defunct plant, even after the generators are cold and the 

plant is closed.   The taking without just compensation started in January 2012, the 

month the generators died and the plant stopped producing electricity. 

90. A case of actual controversy exists regarding Plaintiffs’ right to just 

compensation from Defendants’ imposition of rates on Plaintiffs, along with the 

other facts alleged herein, establish that a substantial controversy exists between the 

adverse parties of sufficient immediacy and reality as to warrant a declaratory 

judgment in Plaintiffs’ favor.  

91. Plaintiffs have suffered actual adverse and harmful effects, including 

but not limited to the illegal taking or exacting plaintiffs’ private property to pay for 

the failed steam generators and the idle nuclear power plant without just 

compensation, and SCE and the CPUC obtaining from Plaintiffs and the class 

members over $3,000,000,000. 

92. The CPUC and SCE violated fundamental principles of the Due 

Process, Takings and Equal Protection Clauses of the United States Constitution. 

93. The CPUC and SCE are required, in taking private property, to adhere 

to due process of law and to respect the legal rights of affected parties. 

94. The Government violated the statutory, contractual, and Constitutional 

rights of Plaintiffs and the Class in taking or illegally exacting over $3,000,000,000 

from plaintiffs and the class without just compensation. 

/ / / 

/ / / 
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PRAYER FOR RELIEF 

WHEREFORE, as relief for the harms alleged herein, Plaintiffs as aggrieved 

parties respectfully request this Court: 

1. Declare that Plaintiffs’ private property was taken without just 

compensation, and that the taking without just compensation started in January 

2012, the month the generators died and the plant stopped producing electricity. 

2. Declare that Plaintiffs have suffered actual adverse and harmful 

effects, including but not limited to the illegal taking or exacting plaintiffs’ private 

property to pay for the failed steam generators and the idle nuclear power plant 

without just compensation. 

3. Declare that the CPUC and SCE violated fundamental principles of the 

Due Process, Takings and Equal Protection Clauses of the United States 

Constitution. 

4. Declare that the Government violated the statutory, contractual, and 

Constitutional rights of Plaintiffs and the Class in taking or illegally exacting over 

$3,000,000,000 from plaintiffs and the class without just compensation. 

5. Grant a preliminary and permanent injunction prohibiting Defendants, 

their affiliates, agents, employees, and attorneys, and any and all other persons in 

active concert or participation with them, from seeking to collect from Plaintiffs for 

the failed steam generator project and the defunct plant.  

6. Grant an order of restitution to Plaintiffs of property taken without just 

compensation relating to the failed steam generator project and the defunct plant in 

an amount no less than $3,000,000,000, or according to proof at trial, for the 

unconstitutional taking of Plaintiffs’ private property without just compensation;  

7. An award attorneys’ fees and costs to Plaintiffs to the extent permitted 

by law; and 

/ / / 

 25  
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF FOR  

UNCONSTITUTIONAL TAKING WITHOUT JUST COMPENSATION AGAINST CPUC AND SCE  
 

 

Case 3:14-cv-02703-CAB-NLS   Document 1   Filed 11/13/14   Page 27 of 28

ACA 11 - 0528



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

8. That this Court award such other and further relief as it deems proper. 

 
       Respectfully submitted, 
 
       AGUIRRE & SEVERSON LLP 
 
 
 
Dated:  _November 13, 2014      /s/Maria C. Severson   
       Maria C. Severson 
       Attorneys for Plaintiffs 
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CORPORATE DISCLOSURE STATEMENT 

Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure, 

Appellant Citizens Oversight, Inc., states that it is a Delaware non-profit 

corporation.  It has no parent company, and no publicly held company holds more 

than ten percent of its stock. 
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STATEMENT OF JURISDICTION 

The district court had jurisdiction over this action pursuant to 28 U.S.C. §§ 

1331, 1337 and 1343; and 28 U.S.C. §§ 2201 and 2202. Final judgment disposing 

of all claims was entered for defendants on April 16, 2015 and Appellants timely 

filed the notice of appeal on May 16, 2015 within the time provided by 28 U.S.C. § 

2107(a). 

This court has jurisdiction to hear this alleged violation of the United States 

Constitution under 28 U.S.C. § 1291. 

RULING UNDER REVIEW 

The ruling under review is the question of whether the District Court under 

the Johnson Act [28 U.S.C. 1342 (3)] has to make an independent decision that the 

California Public Utilities Commission (CPUC) order making utility customers pay 

$3,300,000,000 for the closed San Onofre electricity plant when it produces no 

electricity was issued after reasonable notice and hearing  In other words, does the 

district court have to determine whether the CPUC satisfied the notice and hearing 

requirements mandated by California state law.  See,  ACTS Retirement-Life 

Cmtys, 2012 WL 7277033 at *6 (quoting Tennyson, 506 F.2d at 1141).  

STATEMENT OF THE ISSUES PRESENTED 

This is an appeal from a final judgment in a case alleging property was taken 

without just compensation to pay for four failed steam generators at the now 
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mothballed San Onofre Nuclear Generating Station in northern San Diego County, 

California.  (ER 50 judgment; ER 51-68 order granting motion to dismiss; ER 

1445 complaint) Plaintiffs, a California non-profit organization and other 

concerned citizens, brought legal action on behalf of themselves and 17,400,000 

Southern California utility customers whose property was taken without just 

compensation when the California Public Utilities Commission (CPUC) and 

Southern California Edison (SCE) forced its customers to pay more than 

$700,000,000 for the failed Replacement Steam Generator (RSG) project and 

$3,000,000,000 ($3 billion) or more for the idle plant once it failed. (ER 1445-

1446; 1450-1453) 

The only way the CPUC could force customers to pay for the failed 

generators and closed plant would be with a showing under Cal. Pub. Util. Code § 

451 that SCE acted reasonably in obtaining the generators.  SCE and the CPUC did 

not attempt because substantial evidence exists to show SCE did not act reasonably 

when it obtained and deployed the steam generators.  (ER 1446) SCE obtained and 

deployed the new steam generators without a safety license amendment from the 

Nuclear Regulatory Commission (NRC).  Two engineers who worked on the steam 

generator project admitted avoiding of a safety license amendment was an SCE 

directive.  (ER 1446) 
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The district court erroneously found the Johnson Act, 28 U.S.C. § 1342, 

divested the court from exercising jurisdiction over Plaintiffs’ claims. (ER 017) 

The district court’s error in granting Defendants’ motions to dismiss present the 

following issues: 

1. Did the Court below err when it found the only notice or hearing 

requirement was a CPUC Rule
1
 requiring a conference with seven 

days notice prior to signing a settlement satisfied the Johnson Act? 

2. Did the District Court err when it decided Plaintiffs are precluded 

from contesting whether Defendants complied with state mandated 

notice and hearing procedures when the CPUC issued an order 

requiring utility customers to pay the $3,300,000,000 under the 

Johnson Act? 

STANDARD OF REVIEW 

The district court’s interpretation and construction of a federal statute are 

questions of law reviewed de novo.  See San Luis & Delta-Mendota Water Auth. v. 

United States, 672 F.3d 676, 699 (9th Cir. 2012); Lively v. Wild Oats Markets, Inc., 

456 F.3d 933, 938 (9th Cir. 2006). 

/ / / 

/ / / 

                                           
1
  CPUC Rule of Practice and Procedure 12.1 
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STATEMENT OF THE CASE 

I. FACTS RELEVANT TO ISSUES SUBMITTED FOR REVIEW 

The pertinent facts underling the district court ruling under review are these.  

SCE is charging utility customers for the costs of the San Onofre Nuclear 

electricity plant (San Onofre), even though it has produced no electricity since 

January 2012.  (ER 1445-1446) In December 2005, the CPUC allowed SCE to 

install four replacement steam generators at the San Onofre Nuclear power plant  

“followed by a reasonableness review of the project costs after completion.”  (ER 

1188, 39-42)    

SCE was required to file an application with the CPUC for permission to put 

the replacement steam generator costs permanently in rates. (ER 455-456 ¶ 44)  

The application to put the steam generator costs permanently in rates was to be 

filed six months after the steam generators were installed and San Onofre was 

returned to commercial service. (ER 1456)  San Onofre was returned to 

commercial service when the last steam generator was installed in February 2011.  

(ER 391)  A date six months later would have required the application to have been 

filed by August 2011. (ER 1455-1456 ¶ 44) However, in April 2011, SCE 

informed the CPUC “of its current intent to file a single application, at the end of 

the second quarter of 2012 (June 2012) that seeks authority: 1) to permanently 
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include in rates the capital costs incurred in the procurement an installation of 

replacement steam generators at [San Onofre].”  (ER 391) 

While SCE pushed off the date to apply for authority to put the steam 

generator costs permanently in rates, it collected them in rates on a provisional 

basis.  (ER 459-460)  On 27 December 2011, SCE sent an advice letter to the 

CPUC requesting to put $115, 239, 000 of the steam generators’ costs in 2012 rates 

on an “interim basis (subject to refund).” (ER 458-460) While the project was 

underway but not completed, the CPUC had permitted SCE to provisionally collect 

in rates the steam generator costs “commencing on January 1 of the year 

subsequent to the date that installation of the new replacement steam generators is 

completed and they are placed in commercial operation.” (ER 459)  

In December 2011, SCE employed this procedure for obtaining interim rates 

ten months after all four steam generators were installed and San Onofre had been 

returned to commercial service in February 2011.  (ER 1457 ¶50, 391)  All four 

steam generators failed by January 2012 (ER 1188-1189, 1454 ¶40), closing the 

plant (ER 1182, 821), and costing over $3,300,000,000 (ER 1183).  However, in 

June 2012, the CPUC allowed SCE to collect the 2012 rates $115,000,000 of steam 

generator costs -- even though they had failed and the plant had closed. (ER 457) 

SCE evaded the hearing to determine if the steam generator costs should be 
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permanently in rates (ER 772-773) in deploying the four steam generators that 

together, lasted less than one year.  (ER 1457 ¶ 50, 1183)  

On 21 February 2013, one year after the steam generators failed, SCE was 

ordered to file an application to determine whether the steam generator costs could 

be recovered permanently in rates. (ER 1197) However, the CPUC put the 

application immediately on hold when it ruled examination of the question of 

whether SCE had acted reasonably was then “premature.” (ER 799) 

The questions to be answered in the aborted investigation and 

reasonableness review were: (1) What error(s) led to the tube failure(s; (2) Who 

made those errors? (ER 717) SCE admits there were design errors that caused the 

steam generators to fail, but blamed them on the generator’s manufacturer. (ER 

1448 ¶ 10) There was substantial evidence the errors were due to SCE’s decision to 

build “one of the largest steam generators ever built for the United States” (ER 

386) that represented a “significant increase in the size from those” the SCE 

manufacturer had built and required it to “evolve a new design.” (ER 386)  

As early as 30 November 2004, SCE knew about the potential that “design 

flaws” could cause “disastrous outcome.”  (ER 388)  In order to make room for 

377 more tubes, SCE removed stabilizing components in the steam generators (ER 

1447 ¶ 8): 
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The Atomic Safety and Licensing Board found SCE’s new steam generators 

“differed in design from the original steam generators.” For example, each new 

steam generator (1) has 9,727 tubes, which is 377 more than are in the original; (2) 

does not have a stay cylinder supporting the tube sheet; and (3) has a broached tube 

design rather than an “egg crate” tube support. (ER 288) The steam generator’s 

manufacturer reported the design errors that crippled the generators that closed the 

plant were discovered, but not removed, so SCE could avoid having to request a 

safety license amendment from the Nuclear Regulatory Commission (NRC).  (ER 

1448 ¶ 10)  

The CPUC then stalled the investigation and reasonableness review of San 

Onofre’s shut down from January to November 2012. (ER 798)  On 1 November 

2012, the California Public Utility Commission (CPUC) issued an Order of 

Investigation (OII) to determine whether to order the “immediate removal ** of all 

costs related to the San Onofre Nuclear power station from utility rates.”   (ER 

509-510) The category of the proceeding was determined to be rate setting. (ER 

524)  Communications with decision makers and advisors were thus subject to the 

restrictions of CPUC Rule 8.4 (ER 530) requiring notice of ex parte 

communications to be filed within three working days of the communication. (ER 

360)  
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However, on 7 December 2012, after her ex parte communications (ER 37-

49) with the SCE official in charge of San Onofre, the assigned Administrative 

Law Judge postponed indefinitely the investigation into whether SCE acted 

reasonably. (ER 042) This initial postponement was confirmed in January 2013. 

(ER 541, 1466 ¶ 82)  

On 25 November 2014, without conducting either the reasonableness review 

or the investigation, the CPUC ordered utility customers to pay the $3,300,000,000 

in costs caused by the failed generators.  (ER 1183, 1446 ¶ 4) The framework of 

the order that required utility customers to pay those costs was formed at a secret 

meeting in Warsaw, Poland on March 26, 2013 by then-CPUC President Michael 

Peevey and SCE Executive Vice President of External Relations, Stephen Pickett. 

(ER 118-119, 551-552)  

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 
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The notes about the replacement steam generator settlement (known as the 

“RSG notes”)
2
 recording the settlement order’s framework were found and seized 

from CPUC President Michael Peevey’s home office desk by a California state 

criminal investigator executing a search warrant.  (ER 758, 766) The RSG notes 

were made on the Bristol Hotel stationery where Peevey and Pickett had met in 

Warsaw, Poland in March 2013. The search warrant property receipt recorded the 

receipt of: “RSG Notes on Hotel Bristol stationery:
3
  The San Diego Union 

Tribune reported the State Attorney General investigator had seized the RSG notes 

at Peevey’s house on 30 January 2015: 
4
 

AG cites possible felony crime in raid on ex-utility boss 

Warrant indicates notes involving San Onofre may 

have been among items seized 

 

By Jeff McDonald (/staff/jeff-mcdonald/), 12:05 p.m., 

Jan. 30, 2015 

 

State agents seized bank statements, computers, 

miscellaneous files and a host of other materials from the 

Los Angeles area home of former California Public 

Utilities Commission President Michael Peevey this 

week, indicating a public-corruption case is growing 

more serious. 

 

According to the search warrant and an inventory of 

materials seized by Attorney General’s office 

                                           
2
  RSG refers to the defective four “Replacement Steam Generators” installed in 

2010 and 2011 at the San Onofre nuclear power plant that failed, causing the plaint 

to permanently close.  
3
  ER 073-074 

4
  ER 816 
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investigators, Peevey is suspected of committing at least 

one felony offense. 

 

The 13-page document, obtained by U-T Watchdog on 

Friday, shows state agents executed a search warrant 

Tuesday at the La Canada Flintridge home Peevey shares 

with his wife, state Sen. Carol Liu. 

 

“It is further ordered that affiant be allowed to share 

information with federal and state and criminal and civil 

law enforcement authorities who are also investigating 

this matter,” the records state. 

 

The records show agents took an iMac computer, a 

MacBook Pro, three Dell computers, a thumb drive and 

six day planners. 

 

They also seized “RSG notes on Hotel Bristol 

stationery,” which may be a reference to replacement 

steam generators – the fatally flawed project that led to 

the premature decommissioning of the San Onofre 

nuclear power plant on San Diego County’s north coast. 

 

Also, they took a roster of utilities commission 

employees as of Dec. 2, 2014, which Peevey had at his 

home for some reason as he neared departure from his 

post. 

 

Ratepayers in San Diego County and Southern California 

are covering $3.3 billion out of $4.7 billion in shutdown 

costs as a result of faulty steam generators that leaked in 

2012 and prompted the plant to close for good in 2013. 

 

On 9 February 2016, nine days after the Union Tribune reported criminal 

investigators under a search warrant had seized the RSG notes from the CPUC 
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President, and 683 days after SCE was supposed to report such ex parte 

communications, SCE admitted Pickett had met with Peevey in Warsaw:
5
 

SOUTHERN CALIFORNIA EDISON COMPANY’S 

(U 338-E) 

LATE-FILED NOTICE OF EX PARTE 

COMMUNICATION 

 

 Southern California Edison (SCE) respectfully 

submits this late-filed Notice of Ex Parte 

Communication.  On or about March 26, 2013, former 

SCE Executive Vice President of External Relations, 

Stephen Pickett, met with then-President Michael 

Peevey at this Bristol Hotel in Warsaw, Poland in 

connection with an industry event.  To the best of Mr. 

Pickett’s recollection, the meeting lasted approximately 

30 minutes.  Mr. Pickett recalls that Ed Randolph, 

Director of Energy Division, also was present for some 

or all of the meeting. 

 

 The meeting was initiated by Mr. Peevey, who 

had requested an update on the status of SCE’s efforts to 

restart San Onofre Nuclear Generating Station (SONGS) 

Unit 2.  Mr. Pickett provided the requested update.  

Thereafter, in the course of the meeting, Mr. Peevey 

initiated a communication on a framework for a possible 

resolution of the Order Instituting Investigation (OII) 

that he would consider acceptable but would nonetheless 

require agreement among at least some of the parties to 

the OII and presentation to and approval of such 

agreement by the full Commission.  Mr. Pickett believes 

that he expressed a brief reaction to at least one of Mr. 

Peevey’s comments.  Mr. Pickett took notes during the 

meeting, which Mr. Peevey kept; SCE does not have a 

copy of those notes. 

 

                                           
5
  ER 551-552 
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The secret meeting in Warsaw was followed up with a score of secret 

meetings amongst CPUC officials, SCE executives, and two ratepayer advocates.  

(ER 75-77) At these meetings, the participants learned of the Warsaw meeting and 

the deal struck there.  The CPUC and SCE initiated a media blitzkrieg to foist the 

deal on utility customers representing it as a $1.4 billion refund to utility 

customers, when in fact, it was a $3.3 billion charge.  There were a series of other 

ex parte conferences between SCE and CPUC decision makers, and then in March 

2014, the “settlement” was announced.   

On 14 May 2014, a hearing on the settlement agreeent was held.  However, 

the ex parte Warsaw, Poland meeting was not disclosed.  A second search warrant 

was issued in connection with this hearing.  The CPUC Administrative Law Judge 

who particpated in undiclosed ex parte communications remains on the case to 

which utility customers have objected, blocking them from receiving a fair notice 

and hearing. (ER 37-47)  

II. RELEVANT PROCEDURAL HISTORY  

Plaintiffs filed their complaint alleging an unlawful taking under the Fifth 

Amendment to the United States Constitution on November 13, 2014. (ER 1443-

1470) Attached as an Exhibit to the complaint was the case S. Cal. Edison Co. v 

Lynch, 307 F.3d 794 (9
th
 Cir. 2002) – a case filed by Defendant/Respondent here, 

Southern California Edison (SCE), in district court alleging a Fifth Amendment 
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taking by the California Public Utilities Commission when the CPUC refused to 

allow it to increase its rates it charged customers. (ER 1471-1490) Also attached to 

the complaint were emails and ex parte communications between the CPUC and 

the utility SCE (ER 1491-1513), and public records requests seeking to obtain such 

information. (ER 1514-1519) 

Defendant SCE filed a motion to dismiss Plaintiffs’ complaint that alleged a 

Fifth Amendment taking by the California Public Utilities Commission when the 

CPUC to increase the rates it charged customers for the failed steam generators 

without having provided reasonable notice and hearing. (ER 1116-1142; ER 1013-

1016)  

The CPUC also filed a motion to dismiss the complaint the case challenging 

jurisdiction under the Johnson Act. (ER 1143-1173; ER 1174-1442) 

Plaintiffs opposed both motions, alleging the secret meetings in Warsaw and 

elsewhere, and meeting in disregard of the ex parte rules, did not provide 

reasonable notice and hearing. (ER 0281-1012) Defendants filed their reply brief. 

(ER 118-280) 

Before the district court heard the case but after Plaintiffs’ responsive 

briefing, Plaintiffs filed the recently released “RSG” Hotel Bristol Notes with the 

Court. (ER 103-107) Defendant SCE filed a Response (ER 081-083), and Plaintiffs 

filed a reply. (ER 069-080) 
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The court heard argument (ER 019-035) and issued an order confirming its 

tentative ruling. (ER 085-102; ER 051-068) Judgment was entered (ER 050) and 

the matter appealed. (ER 048-049) 

SUMMARY OF ARGUMENT 

The United States District Court was not deprived of jurisdiction under the 

Johnson Act to hear utility customers’ constitutional claim because there was not a 

fair or reasonable notice and hearing.     

ARGUMENT 

I. INTRODUCTION 

Utility customers should not be ordered on the threat of losing their 

electricity service to pay over $3,300,000,000 for the defunct San Onofre Power 

Plant (which produces no electricity) without a fair notice and hearing.  When the 

shoe was on the other foot and SCE was providing electricity to utility customers, 

for which SCE was not paid, SCE had no difficulty recognizing that such an 

outcome violated the U.S. Constitution. S. Cal. Edison Co. v. Lynch 307 F.3d 794 

(9
th

 Cir. 2002) (“Lynch”)  

From Lynch we learned that “District courts have an obligation and a duty to 

decide cases properly before them.”  S. Cal. Edison Co. v. Lynch, 307 F.3d 794, 

805 (9th Cir. Cal. 2002) We also learned that in both cases, the one here seeking 

relief from rates for electricity charged not produced, and the other in which rates 
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were sought for electricity produced and not paid for, the CPUC was on SCE’s side 

and against the utility customers who the CPUC is supposed to protect.  In fact, in 

Lynch, the CPUC “expressly waived any abstention defense to SoCal Edison's 

action and consented to the Stipulated Judgment.” S. Cal. Edison Co. v. Lynch, 307 

F.3d 794, 806 (9th Cir. Cal. 2002) 

In Lynch, the Ninth Circuit instructed that “Due process requires that a party 

affected by government action be given "the opportunity to be heard at a 

meaningful time and in a meaningful manner.” S. Cal. Edison Co. v. Lynch, 307 

F.3d 794, 807 (9th Cir. Cal. 2002) 

II. CPUC NOTICE AND HEARING REQUIREMENTS  

The utility customers were entitled to a hearing on whether SCE acted 

reasonably in deploying the defective steam generators before ordering utility 

customers to pay the $3,300,000,000 in costs SCE caused.  Cal Pub Util Code § 

451. An order imposing the San Onofre costs on utility customers required notice 

and a hearing on the question of whether the defunct plant was used and useful. 

Pub Util Code 454.8.  

The utility customers were entitled to the protection afforded them under the 

CPUC ex parte rules, which required ex parte communications with CPUC 

decision makers, like those that occurred at Warsaw, Poland, be reported in three 

days.  CPUC Rule 8.4. 
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None of these protections were present here.  

III. UTILITY CUSTOMERS WERE ENTITLED TO REAL NOTICE 

AND HEARING  

 

Before they could be ordered to pay the costs caused by the failed steam 

generators, customers were entitled to: “a real notice and [to be] afford[ed] a real 

hearing.”  Meridian v. Mississippi Valley Gas Co., 214 F.2d 525, 526 (5th Cir. 

Miss. 1954) Thus, the Johnson Act’s limit on a district court’s jurisdiction applies 

only when the parties “had an adequate opportunity to litigate.”  Brooks v. Sulphur 

Springs Valley Electric Corp 951 F. 2d. 1050, 1055 (9th Cir. 1991)  

The language of the statute is plain; it applies only when the “order has been 

made after reasonable notice and hearing.”
6
  The language of the Johnson Act is so 

plain, the legislative history is so consonant with the language, the mischief it was 

designed to reach and the remedy determined upon and afforded by it is so clear as 

to make further discussion, and the citation of authorities in support of these views 

unnecessary. Meridian v. Mississippi Valley Gas Co., 214 F.2d 525, 526 (5th Cir. 

Miss. 1954) Holding the notice and hearing essential in judicial proceedings would 

not seem to be indispensable' “if accepted and followed as to the promise of the 

Johnson Act for notice and hearing, would keep it to the ear while it breaks it to the 

                                           
6
 28 U.S.C. 1342 
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hope.”
7
 Meridian v. Mississippi Valley Gas Co., 214 F.2d 525, 526 (5th Cir. Miss. 

1954) 

The legislative history makes clear the target of the (Hiram) Johnson Act 

was the utilities’ abusive practice of delaying Commission orders issued after fair 

notice and hearing by filing federal court cases:  

The Johnson bill contains but one substantive proposition, and that is 

to divest the district courts of the United States of jurisdiction in 

public-utility rate cases of an intrastate character where-and I call 

attention particularly to these features of the bill--a fair hearing after 

notice has been had before the State public utility commission and 

where an adequate remedy for any wrong is provided in the courts of 

law and equity of that State. 78 Cong. 8338 (statement Rep. Tarver) 

 

The question involves the resort of the utility companies to our 

Federal courts with the consequent delays and the expense and the 

alleged abuses to which such resort has given rise. 78 Cong. Rec 8322 

(1934) (statement of Rep. O’Connor) 

 

Is it not a fact that in many instances these utility corporations, when 

they cannot obtain all they desire from the utility commissions, jump 

into the Federal courts and go even as far as to demand and secure a 

receivership for corporations that should not be forced into 

receivership or bankruptcy, as has been done in several of the cities of 

the United States? 78 Cong. Rec 8323 (1934) (statement of Rep. 

Sabath) 

 

After the telephone company finally lost the case they were directed 

to refund the money ·to the patrons, but they were not able to refund 

$600,000 because in this long interval of time a sufficient number of 

patrons to be entitled to that sum of money had moved away, had 

died, or had become otherwise inaccessible, and, so far as the record 

discloses, the $600,000 was converted into the treasury of the 

                                           
7
 Macbeth Act 5 Scene 8 They tricked me with their word games, raising my hopes 

and then destroying them. (in plain English) 
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telephone company, money to which it was not entitled, but which it 

was enabled to secure through this Federal court procedure.  78 Cong. 

Rec. 8338 (1934) (statement of Mr. Traver)  

 

If the utility chooses to bring such action in the lower Federal courts, 

such courts are authorized by Federal law to try the case de novo and 

to substitute their judgment, both on the facts and the law, for the 

judgment of the State commissions. 78 Cong. Rec 8324 (1934) 

(statement of Rep. Mapes) 

 

The evidence at these hearings tended to establish that, under the 

present procedure in the Federal courts, grave abuses have arisen in 

some cases where utility corporations have sought injunctive relief 

from orders by State boards or commissions fixing rates. 78 Cong. 

Rec 8326 (1934) (Reptr Majority Senate Judiciary Committee) 

 

Citizens complaining of rates alleged to be excessive have sometimes 

been unable, because of limited funds, properly to present their case a 

second time in the United States court after having already presented 

it once fully before the board or commission, with the result, so it is 

claimed, that efforts to secure relief from extortionate rates have had 

to be abandoned. The mere threat by the utility company that it 

would seek an injunction in a United States court, involving the 

prospect or great additional expense and delay, has sometimes been 

sufficient to force a compromise unfavorable to the public interest.  78 

Cong. 8326 (1934) (Rep Majority Senate Judicial Committee) 

 

Today the course is not uncommon tor a public utility whose rates 

have been fixed by a State utility regulatory body to proceed, if it 

desires, within the State court, obtain its injunction, try its case up to a 

certain point, and then, with the power that is given it under the 

diversity of the citizenship clause, take its case into the Federal district 

court as well, and there interminably delay the matter. 78 Cong. 8335 

(1934) (statement Senator Johnson) 

 

For instance, take the case of this sort: The largest utility corporation 

in the State of California is what is called the "PG.& E,", that is, the 

Pacific Gas & Electric Co. Recently there has been a trial before our 

railroad commission, a railroad commission of which Californians are 

very proud, and which has done a remarkably excellent work and in 
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its early stages a work under very great difficulty. There has been a 

trial there of the rates that have been fixed. The trial bas lasted 

between 1 and 2 years I think. Upon both sides there has been an 

immense amount of testimony taken before the Railroad Commission 

of the State of California.  On the testimony taken, the expert 

witnesses, money has been expended to a very, very large extent, both 

by the State and, legitimately, by the utility. The case finally ls 

determined. The railroad commission decides what rates believes to 

be just. Not content with the remedy that is accorded by the State 

court; not content with their act, its ultimate appeal to the Supreme 

Court of the United States, the utility goes into the Federal district 

court, and the three-Judge District court, when its next term meets, 

grants an injunction against the acts of the railroad commission, 

appoints a master and this is the course, in general, of this sort of 

procedure. 78 Cong. 8335 (1934) (statement Senator Johnson) 

 

But the then Governor of New York State found that they are just 

what I found when I was Governor of the State of California, and just 

what every other man has found that holds a public position in a State 

and tries to render and perform his duty unto the people of the State, 

rather than unto its corporations. And the Governor of New York 

found that situation confronting him, and in no uncertain tones he 

expressed himself. It was in 1930 that he said, in a message to the 

legislature: 

 

The recent decision of the Federal Court in the Southern District of 

New York, permitting the New York Telephone Co drastically to raise 

its telephone rates, brings to the fore in a striking way the whole 

question of interference by the United States court with the regulatory 

powers of our Public Service Commission. • • • 

 

It means that hearings and trials which rightfully should be held 

before our Public Service Commission or before State courts are, by a 

scratch of the pen, transferred to special master appointed by the 

Federal court. The State regulatory body · • • • is laughed at by the 

utility seeking refuge with a special master, who is unequipped by 

experience and training, as well as by staff and assistants, to pursue 

that starching inquiry into the claims of the property which the 

consuming public is entitled to demand. The special master becomes 
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the rate maker; the Public Service Commission becomes a mere legal 

fantasy. This power of the Federal court must be abrogated.  

 

This is the language of the President when he was Governor of New 

York and he expresses very much better than most of us can express, 

exactly how the Iron has entered the soul of every man who, within 

his State, endeavors, with that State power, to give the remedy and 

relief to its people from extortionate, outrageous, and shameful 

rates charged by a public utility. He expresses it so well that I am 

very glad to adopt his language; and I wish It were possible for me to 

express myself with equal facility on this occasion.   78 Cong. 8336 

(1934) (statement Sen. Johnson) 

 

Everyone knows if there is anything wrong with the Johnson bill no 

one is to blame save the utilities themselves. They have brought this 

upon themselves by abusing their opportunity to invoke the 

jurisdiction of the Federal courts, invoking that jurisdiction not for the 

primary purpose of redressing a wrong or obtaining justice but 

primarily for the purpose of obtaining delay.  78 Cong. 8336 (1934) 

(statement Rep. McGugin) 

 

When a public-service commission hears a case after notice and 

renders a fair decision, is that not due process of law.  It is to the 

citizen who has to abide by it.  Why should not the power company 

and the bas company or the telephone company abide by the same 

decision? 78 Cong. 8339 (statement of Rep. Tarver)  

 

The people of the United States, it seems to me, will realize that this 

great octopus-this greedy monopoly, living on the pennies which are 

contributed by God's poor, stealing out of the school children's hands 

the pennies given to them by their parents, going into every home, 

into every little town, and taking their toll from the toil and sweat of 

millions of our people in order that they may debauch the very people 

they rob-presents a picture that ought to cause every man to raise his 

voice in condemnation of such an unholy, such a wicked, such an 

indefensible thing. 78 Cong. 8342 (statement Rep. Carpenter)   

 

The miscarriage of justice in those cases were notorious. The 

companies were playing a game of fast and loose with both the State 

and the United States courts.  When this was brought to my attention, 
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I introduced in the House the bill H.R. 73, a companion bill to that of 

Senator Johnson.  78 Cong. 8350 (1934) (statement Rep Martin) 

 

A regulatory commission in your State decides to lower a rate that is 

being charged by some utility.  What takes place? ** Then they will 

take you into the Federal court and do it all over again.  You have to 

put in new evidence, because it is a trial de novo.  78 Cong. 8350 

(1934) (statement Rep. McKeown) 

 

IV. DISTRICT COURT MUST MAKE INDEPENDENT DECISION 

The federal court must make an independent decision regarding the order 

requiring utility customers to pay over $3,000,000,000 for the failed San Onofre 

plant that “has been made after reasonable notice and hearing.” Meridian v. 

Mississippi Valley Gas Co., 214 F.2d 525, 526 (5th Cir. Miss. 1954) It is for the 

“court whose jurisdiction is invoked to determine whether reasonable notice and 

hearing, as provided in the [Johnson] Act, were afforded [not] for the defendant to 

determine this for itself and for the plaintiff to be bound by that determination.” Id. 

Allowing the state agency under review to make the decision “would nullify 

the purpose of Congress to channel normal rate litigation into the State Courts 

while leaving Federal Courts free in the exercise of their equity powers to relieve 

against arbitrary action.” Id.  

V. ORDER REQUIRING UTILITY CUSTOMERS TO PAY $3.3 

BILLION WAS MADE WITHOUT REASONABLE NOTICE AND 

HEARING 

 

Ex parte communication is defined under the Federal Administrative 

Procedure Act as “an oral or written communication not on the public record with 
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respect to which reasonable prior notice to all parties is not given, but it shall not 

include requests for status reports on any matter or proceeding covered by this 

subchapter.” Administrative Procedure Act, 5 U.S.C. § 551(14)
8
 Black’s Law 

Dictionary defines “ex parte” as “on one side only; by or for one party; done for, in 

behalf of, or on the application of, one party only.”  

One of the primary purposes of restrictions on ex parte contacts with 

decision-makers is to prevent a party from gaining an unfair advantage in a 

contested matter. See, Portland Audubon Society v. Endangered Species 

Committee, 984 F.2d 1534, 1543 (9th Cir. 1993) By not being subject to the 

adversarial process, ex parte contacts violate the right to a fair hearing.  C. 

Wolfram, MODERN LEGAL ETHICS, § 11.3 (“Such contacts violate the right of 

every party to a fair hearing, a corollary of which is the right to hear all evidence 

and argument offered by an adversary. The violation is particularly acute because 

the calculated secretiveness of such communications strongly suggests their 

inaccuracy.”); See, John Allen, Combinations of Decision-making Functions, Ex 

Parte Communications, and Related Biasing Influences: A Process-Value Analysis, 

1993 UTAH LAW REVIEW 1135, 1197 (1993) (“Unchallenged evidence or 

                                           
8
  See, D. Behles & S. Weissman 1 Ex Parte Requirements at the California Public 

Utility Commission: A Comparative Analysis and Recommended Changes. 

http://cdn.ca9.uscourts.gov/datastore/uploads/guides/appellate_jurisdiction_outline

/Appellate%20Jurisdiction%20Outline%202012%20update_rev.pdf (utility 

customers draw heavily on the work product of this article) 
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arguments are more salient, more likely to be recalled by the decision maker, and 

more likely to carry inordinate weight in the mental process of reaching a final 

conclusion.”)  

Improper ex parte communications have been referred to as fraud byh the 

court, because they interfere with the decision-makers ability to make a fair 

decision.  See, e.g., State ex. Rel. Corbin v. Arizona Corp. Com’n, 143 Ariz. 219 

(1984). As one court summarized: “a party’s right to due process is violated when 

the agency decision-maker improperly allows ex parte communications from one 

of the parties to the controversy.” State ex. Rel. Corbin v. Arizona Corp. Com’n, 

143 Ariz. 219 (1984)   

Allowing ex parte contacts can essentially nullify the public’s right to attend 

and participate in agency decisions. As the Ninth Circuit observed:  

The public’s right to attend all Committee meetings, participate in all 

Committee hearings, and have access to all Committee records would 

be effectively nullified if the Committee were permitted to base its 

decisions on the private conversations and secret talking points and 

arguments to which the public and the participating parties have no 

access.  Portland Audubon Society v. Endangered Species Committee, 

984 F.2d 1534, 1542 (9th Cir. 1993) (citing United States Lines, Inc. 

v. Federal Maritime Comm’n, 584 F.2d 519, 539 (D.C. Cir. 1978).   

 

The ex parte meeting in Warsaw, where, according to SCE’s admission the 

“framework” of the settlement was discussed, was one in which the public did not 

attend and participate. This settlement, according to the Ninth Circuit, effectively 
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nullifies the public’s right to attend. The Warsaw settlement framework is the exact 

type of secret talking points criticized by the Ninth Circuit. 

The D.C. Circuit has further stated that ex parte contacts make a “mockery 

of justice:” 

We think it is a mockery of justice to even suggest that judges or other 

decision-makers may be properly approached on the merits of a case 

during the pendency of an adjudication. Administrative and judicial 

adjudication are viable only so long as the integrity of the decision 

making process remains inviolate. There would be no way to protect 

the sanctity of the adjudicatory process if we were to condone direct 

attempts to influence decision-makers through ex parte contacts. 

Professional Air Traffic Controllers Org. v. Federal Labor Relations 

Auth., 685 F.2d 547, 570 (D.C. Cir. 1982).   

 

In addition to issues of general fairness and possible taint of the decision, ex 

parte contacts can also damage the “integrity of the decision making process itself, 

and the public’s perception of the process.”  Re Contacts Between Public Utilities 

and Former Commissioners, 82 P.U.R.4th 559, 1987 WL 257598 (Minn. P.U.C. 

1987).  Such ex parte discussions also offend the Bagley-Keene open meeting law 

and the California State Constitution’s Article 1 § 3 which provides:  

The people have the right to instruct their representatives, petition 

government for redress of grievances, and assemble freely to consult 

for the common good. The people have the right of access to 

information concerning the conduct of the people's business, and, 

therefore, the meetings of public bodies and the writings of public 

officials and agencies shall be open to public scrutiny. 

 

On the record before this Court and the District Court below, the CPUC 

order requiring utility customers to pay SCE $3.3 billion cannot be said, as a 
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matter of law, to have provided plaintiffs reasonable notice and hearing. 

Accordingly, the Johnson Act requirements are not met and the matter should be 

reversed and remanded.  

CONCLUSION 

The order requiring utility customers to pay over $3,300,000,000 was issued 

without fair notice or hearing, and therefore all the conditions of the Johnson Act 

are not met.  The order below should be reversed, and the case remanded to the 

district court for further proceedings and discovery. 

      Respectfully submitted, 
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I. INTRODUCTION 

The Johnson Act (28 U.S.C. § 1342) provides that the district courts shall 

not enjoin, restrain the operation of or compliance with any order affecting rates 

chargeable by a public utility made by a State administrative agency where the 

order has been made after “reasonable notice and hearing.” 28 U.S.C. § 1342(3). 

Under the extraordinary facts of this case, officials of a California State 

administrative agency made the format of the “order affecting rates” in a private 

hotel room in Warsaw, Poland, and in follow-up secret communications with no 

notice or hearing given to ratepayers to participate in the ex parte proceedings. 

(Supplemental Excerpt of Record “SER” 006-025)  The flawed order of the 

California Public Utility Commission required the utility customers on whose 

behalf this case is brought to pay over $3.3 billion in rates. (ER Vol V 1183)   

Additional writings have been made public by SCE and a criminal 

investigation into the ex parte meetings amongst and between California Public 

Utilities Commission (CPUC) and Southern California Edison (SCE) officials and 

executives; these are relevant to this appeal and have been known to appellees 

CPUC and SCE. (SER 1-26, SER 102).  A supplemented excerpt of record is filed 

with this reply brief to include these later-released documents and additional 

writings documenting the ex parte communications.  The ongoing releases of 

damaging documentation of pervasive, secret meetings have had no effect on the 
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CPUC decision makers when it comes to the flawed order under which utility 

customers are required to pay billions without having received notice or a hearing; 

the order remains in effect.   

The only question before this Court is whether a district court must 

determine independently whether a State administrative agency issued the order 

after reasonable notice and hearing as those terms are used in the Johnson Act.   

On 31 January 2012, eleven months after they were installed, SCE San 

Onofre nuclear power plant’s steam generators failed, ending its production of 

electricity. (ER Vol IV 821) The CPUC had given SCE conditional access to utility 

customer funds to pay for the new generator project, subject to the requirement that 

after completion, SCE ‘file an application for inclusion of the costs permanently in 

rates.’ (ER Vol III 390-392) The determination of whether there would be a 

reasonableness review of the project was to occur when SCE filed its application if 

costs exceeded $680 million.  (ER Vol III 390-392; VI 1187)   

SCE did not file the required application to put the new steam generator 

costs permanently in rates before its generators failed in January 2012. (ER Vol III 

390-392)  The costs of the failed project exceeded $3.3 billion (ER Vol V 1183), 

raising the prospect that SCE and not ratepayers would pay for the damages if SCE 

could not show it acted reasonably. (ER Vol III 390-392)    SCE carried out a 

scheme in which the CPUC was complicit in making ratepayers pay for SCE’s 
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failed equipment, even though SCE neither sought nor obtained a finding it acted 

reasonably in deploying the defective steam generators that failed a mere eleven 

months after they were started. (ER IV 772-773)   

In October 2012, the CPUC opened, and parties in this case joined in, a 

proceeding to investigate the causes San Onofre plant closure.  (ER Vol I 6; VI 

1193; VII 1465; SER 32) Early on, the CPUC recognized the “big question 

remains what was the root cause of the original leak.” (SER 29)  Those 

proceedings required any ex parte communications between SCE executives and 

CPUC commissioners or judges to be reported. (ER VII 1465; SER 33) 

SCE executives and CPUC officials met and spoke in secret to design and 

implement a plan to make utility customers pay over $3.3 billion for the failed San 

Onofre nuclear power plant.  (ER Vol II, 73-74; SER 1-26) The SCE executives 

and CPUC officials combined forces to deprive utility customers reasonable notice 

and hearing (ER Vol II, 73-74; SER 1-26) on the question of whether SCE (and not 

ratepayers) should pay for the closed plant because SCE executives were on notice 

of the generators’ defects before it chose to deploying them at San Onofre.  (ER 

Vol IV 819-831; SER 1-25)  

II. THE STEAM GENERATOR REPLACEMENT PROJECT 

 There was substantial evidence SCE was on notice of the defects in the 

steam generators before deploying them (SER 29 45-71; Vol IV 819-831) but did 
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not disclose those defects to the Nuclear Regulatory Commission’s (NRC). (SER 

73-100)  The NRC former Region IV Deputy Regional Administrator admitted San 

Onofre should have requested a license amendment from NRC prior to making the 

change. The former NRC Administrator admitted the steam generator design was 

fundamentally flawed, and would not have been approved as designed, had it been 

submitted. (ER Vol IV 755)  

III. THERE WAS NO NOTICE OR HEARING OF SCE’S  

EX PARTE COMMUNICATIONS WITH THE JUDGE 

 

 The CPUC opened its investigation into the causes of the steam generator 

failure at San Onofre on 25 October 2012 only after a substantial delay that 

followed SCE’s request for a postponement. (ER III 463-471; Vol VI 9)  With no 

notice or hearing, just weeks after the CPUC issued the San Onofre Order 

Initiating Investigation (“OII”), the assigned administrative law judge (ALJ) 

started ex parte communications with the SCE’s San Onofre Vice President.  (ER I 

42-46; SER 40-43)  

On 4 and 5 December 2012, the ALJ and SCE’s Vice President discussed in 

secret: (1) dividing the investigation into “phases” (SER 40-43); (2) whether the 

manufacturer of the steam generators’ “root cause” report would be made public 

(SER 40-43); and (3) limiting the disclosure of what the ALJ and SCE Vice 

President discussed. (SER 40-43)  SCE filed an ex parte report but did not include 
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in its disclosure the discussion about (1) the “root cause” report; (2) phasing the 

investigation; or (3) what to public report about their discussion. (SER 37-38)  

Five days after the ALJ’s secret “phasing” discussion with SCE’s San 

Onofre Vice President, the ALJ on 10 December 2012 issued an order sua sponte  

announcing the CPUC had decided to conduct the proceeding in stages.  (SER 147) 

The ALJ wrote: "The Commission intends to approach this inquiry in stages **. 

The Commission will initially gather information ** about the actual expenses 

each incurred in 2012 related to SONGS” (SER 146-147)  The inquiry never 

returned to its original purpose, which was to investigate to determine the cause of 

San Onofre’s closing.  (ER Vol VI 1291-1296)  On 24 April 2014, the ALJ 

extended the stay of the investigation into who was responsible for deploying the 

steam generators at San Onofre. (ER IV 678-679)  

After the ALJ put the investigation on ice, the CPUC President and the 

CPUC Director of Energy traveled with SCE’s long-time general counsel 

Executive Vice President Stephen Pickett to Warsaw, Poland. There in the privacy 

of the Bristol Hotel, they wrote up a settlement deal.  (Vol II 73-74; SER 1-26) The 

written terms were not uncovered until a January 2015 search of the CPUC 

President’s home office under a criminal search warrant revealed the hotel 

stationary on which the terms were written. (ER IV 758-771; SER 1-26) For those 

terms, there was no notice of hearing. 
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There was no notice or hearing for other April 2014 ex parte 

communications between the ALJ and SCE’s Vice President. (SER 106-124) On 

21 April 2014, the ALJ contacted the SCE Vice President to tell him SCE was 

relieved of having to send notices to customers to be charged under the settlement 

agreement. (SER 106)  On 10 June 2014, the ALJ called the SCE Vice President 

regarding what written materials would be given to utility customers at a meeting 

to discuss the San Onofre proceedings.  The Vice President’s handwritten notes 

refer to “Matt not asking to add to evidence.”  (SER 107) On SCE’s Vice 

President’s handwritten notes, there is a line drawn to the word “Freedman.”  Matt 

Freedman represented The Utility Reform Network (TURN) in the OII 

Proceedings. (ER Vol II 196-202) 

On 8 July 2014, the ALJ called the SCE Vice President stating the ALJ had 

heard from one of the Commissioner’s offices that one of the utilities said the 

record of settlement needed to be reopened. (SER 104, 113)  The SCE Vice 

President wrote: “Does SCE think the record needs to be reopened?”  The response 

noted, “emphatically no.”  (SER 113)  The SCE Vice President told the ALJ that 

SCE did not want the record reopened. (SER 104)  SCE’s Vice President wrote: 

“Settlement PD” (PD is an abbreviation used to refer to the CPUC’s Proposed 

Decision) “working through. Talk to Eric Greene?” 
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The ex parte discussions between the assigned ALJ and SCE’s Vice 

President returned to the evidence showing SCE’s notice of defects in the steam 

generators before deploying them. (SER 40-42) During their December 2012 ex 

parte discussions, the two had talked about the Mitsubishi Heavy Industries (MHI) 

“root cause” report (SER 40-42) which noted that SCE was made aware of defects 

in the steam generators, but had limited correctives to those that would not impede 

SCE installing the new generators without an NRC license amendment.  (SER 59) 

On 8 July 2014, SCE’s Vice President noted discussions with the ALJ about 

“disclaimers” regarding “Joint Design and AVB”
1
 and “minutes of video conf.”  

(SER 114) The notes also stated “While building and installing the RSG’s MHI 

provided docs to SCE in the normal course of business.”  It was during the design 

stage SCE was alleged to have learned of the steam generator defects. (SER 45-39)  

This evidence (in non-redacted form) is the type utility customers sought to present 

to show SCE was on notice of the defects before the generators were deployed, if 

provided notice and hearing in the proceeding to determine whether SCE, and not 

utility customers, should pay for the failed plant. 

The SCE Vice President also prepared notes of ex parte communications 

with the ALJ for other SCE executives. (SER 120-124)    

                                                 
1
 “AVB” refers to antivibration bars – a critical feature designed to prevent tube-to-

tube contact caused by steam vibration. This was an element that was 

compromised in the design features that caused the tube wear and leak, and 

ultimately the mothballing of the San Onofre Nuclear Plant.  (SER 67-69) 
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IV. THERE WAS NO NOTICE OR HEARING OF SCE’S OTHER 

EX PARTE COMMUNICATIONS 

 

Utility customers were not given reasonable notice or hearing of other ex 

parte communications between SCE and CPUC executives and officials.  On 1 

April 2013, the SCE Executive Vice President who met in Warsaw with CPUC 

officials reduced the agreement to written notes. (SER 130-132) Those notes of the 

deal hammered out in Warsaw were used as a framework and a guide. (SER 133) 

SCE executives spoke about the Warsaw pact with the CPUC President’s Chief of 

Staff on 29 May 2013.  (SER 124) SCE executives described the terms of the 

secret deal: “We have a small window of opportunity to work with parties to 

implement a shutdown in exchange for getting our money back.  That window will 

close soon and we will loose [sic] a very good opportunity.”  The discussions 

included talks about SCE letters showing SCE was on notice of the defects before 

the steam generators were deployed. (SER 61-67, 135-136, 139)   

Another ex parte conversation took place on 7 September 2013 between 

SCE executives and the CPUC president.  One email stated: “You should talk to 

Mike H. about the potential ex parte implication of today’s conversation. (SER 

140-141)  

/ / / 

/ / / 

/ / / 
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V. THE DISTRICT COURT DID NOT DECIDE IF 

THERE WAS REASONABLE NOTICE AND HEARING 

 

The sole question before this Court is whether it is for the “court whose 

jurisdiction is invoked to determine whether reasonable notice and hearing, as 

provided in the [Johnson] Act was afforded.”  Meridian v. Mississippi Valley Gas 

Co., 214 F.2d 525, 526 (5th Cir. Miss. 1954) The district court erred when it ruled 

the decision about whether proper notice and hearing was afforded utility 

customers was properly made by the CPUC -- the entity alleged to have denied the 

hearing and notice.  The district court did not address the due process implications 

of the undisclosed Warsaw, Poland agreement and the follow-on ex parte 

discussions implanting its terms.  The district court deferred to the CPUC 

determination. The “reasonable notice and hearing” prong of the Johnson Act 

required the district court to independently, as a matter of law, determine if it had 

subject matter jurisdiction. The Johnson Act was not satisfied.   

The Supreme Court has instructed, “[S]ubject-matter jurisdiction ** refers to 

a tribunal's power to hear a case.” (Citation Omitted) Morrison v. Nat'l Austl. Bank 

Ltd., 561 U.S. 247, 254 (2010)  The determination of whether that power exists 

should be uniquely made by the court itself.  Meridian v. Mississippi Valley Gas 

Co., 214 F.2d 525, 526 (5th Cir. Miss. 1954); See, Brooks v. Sulphur Springs 

Valley Electric Corp., 951 F. 2d. 1050, 1055 (9th Cir. 1991)  

/ / / 
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VI. CONCLUSION 

The district court should be directed to determine independently whether 

reasonable notice and hearing was given before the order requiring utility 

customers to pay over $3.3 billion was issued.  This is the rare exception case that 

requires federal court intervention.  

      Respectfully submitted, 

 

      AGUIRRE & SEVERSON LLP 

 

 

Dated:  January 22, 2016      /s/Michael J. Aguirre     

      Michael J. Aguirre 

      maguirre@amslawyers.com 

 

         /s/Maria C. Severson     

      Maria C. Severson 

      mseverson@amslawyers.com 
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